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INPABHE ITOCJIEAULE OTBAPAIbA CTEYAJHOTI'
INOCTYVYIIKA 110 CTEHAJHOI" 1Y) KHUKA

Ancmpaxm:

VY pany cy aHanM3upaHe 3aKOHCKe ofpen0e, CTaBOBH CYJACKE Ipakce, Kao M
MUIIJbEHa NIPAaBHE HAYKe O MPaBHHUM IOCIEANIIAMa OTBapamba CTEUajHOT TOCTYIKa
1o cTedajHor nykHuka. [loceOHa maxkma nocsehena je mpenacky npasa u o0aBes3a Ha
CTEYajHOI YIPAaBHUKA Ka0 HajBaKHM]O] MOCIEIUIH. 3aKJbyUeHO je Aa A0JIa3d JI0
o0jennmaBama 3aCTYIHHYKE W yIpaBibauke (QYHKIHMje Y IJIUYHOCTH CTEYajHOT
yIpaBHHUKA. YKa3aHO je Ha 3HA4aj raliemha paHrje CTEYeHUX YTOBOPHUX U 3aKOHCKUX
MpaBa Mpeve KyNnoBUHE, Kao MpaBHE MOCIeTUIIe OTBApamba CTeUajHOT MOCTYKA, YUME
ce m30eraBa KojM3Wja ca 3aKOHCKUM MpaBOM IIpedye KymoBuHE 00e30eheHor
MOBEPHUOIa HA TIPEIMETY Pas3IydHOT, OJHOCHO 3aJI0KHOT IpaBa. AHAIM3UPAHU Cy
npobjeMH y Be3W Tallelkha 3aKOHCKOT TpaBa Tpede KYNOBHHE Ha MpeIMeTy
pecTuTynyje y ciy4ajy credaja 3amykOuMHe, 3aTHM IIpaBa IIpeye KYIOBHHE Ha
KYJITYpHHM JOOpUMa, Ka0 H raliemhe 3aKOHCKOT TpaBa rpede KyImoBHHE Ha YIeny Y
BUIICWIAHOM JIPYIITBY C OTpaHUYEHOM oJroBopHoimhy. OOjanimeHa cy MUTama
BE3aHa 3a J1aBamhe HACJIEAHNYKE M3jaBe aKo je CTeYajHHU AYKHUK CTEKao HacJeICTBO
MocJjie 0TBapama CTEYajHOT MTOCTYIKA Ha OCHOBY TECTAMEHTA.

Kuwyune peuu: omsaparwe cmeuajuoe nocmynka, npasie nocieouye; npaso
npeue Kynosune, HacieOHU4Ka uzjasa.
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YBOJ

OTBapameM CTEYajHOT IIOCTYIKAa HACTajy 3Ha4YajHE MaTepHjaTHOMpaBHE
Mocjequlle 10 CTeYajHOr AY)KHWUKA W HErOBy WMOBHHY, Ka0 U Yy OJHOCY Ha
MOTpaKMBaka MOBEpWJIAla W IpaBHE IIOCIOBE. VICTOBpeMeHO, HacTymajy u
MPOILIECHOINIPABHE MOCTENUIIe, KOje T0BOAE A0 00aBE3HOT MPEKUIa CBUX CYACKHUX U
yOpaBHUX TIOCTyIaKa, Kao M YCIOCTaBJbamba 3aKOHCKE 3a0paHe H3BpLICHA U
Hamupema. 3akoHoM o credajy — 3C, Cayocoenu enacuux PC, 6p. 104/09, 99/11,
71/12 — onnyka YC, 83/14, 113/17, 44/18, perymucane Cy TpaBHE MOCIEIANIE
OTBapama CTEYajHOT MOCTYNKa MO0 CTEYajHOT IyKHHKa, KOje Cy TeMa OBOT paja.
CreyajHu MOCTYIAK, Kao Mpoliec, nmokpehe ce nmpeayioroM nopepuona, AyKHUKa I
JIMKBUIALMOHOT YIIPaBHHMKA, Kao OBJalheHux Ipejiarada,’ 0K Ce JIOHOLIEHE
OJITYKE O TOM IMPEJIOTY aKo CYJ YTBPIHU MOCTOjame jeTHOT O] 3aKOHCKIX CTeYajHIX
pasnora, jAakje, MO3UTHBHE OJUIyKE O YCBajaly MpeIiora, Ha3hBa OTBapameM
creuajuor noctynka (3C, wr. 55 ct. 1).2 CTeuajuu cyamja oTBapa cTe4ajHH HOCTYIIAK
JIOHOIIICH-EM peIlieha O OTBapamky CTEUajHOT MOCTYIKA KOjUM Ce yCBaja Mpejor 3a
NOKpeTame cTedajHor nocrynka.> Cee IpaBHe MOCIEUIE CTedaja, YKbydyjyhu u
npesa3ak mpaBa M o0aBe3a Ha CTEYajHOT YNPaBHUKA, KAO MOCIEIUILy IO CTaTyC
CTEYajHOT Ay>KHUKA M FKeTOBUX OpraHa, HaCTYIa]y OTBapambeM CTeYajHOT OCTYIIKa,
a HE TIIOKpETameM IIOCTYNKa IIOJHOIICHEM HWHUIMJATHOT aKTa — Hpeora
oBsantheHor npejaraqa.*

CreyajHM TOCTYNaK TMpeACTaB/ba IMOCEOHY BpCTY TIpahaHCKOT CYICKOT
HOCTYIIKA®, T€ CE OTy/a Ha OBaj IIOCTYIAK MOpe] CTEYajHOT 3aKOHA, Ha ITUTamba Koja
BUMe HUCY TToceOHO ypeheHa, CXOIHO U CYTICHINjapHO IPUMERY]jY U OroBapajyhe
ompenbe 3akoHa o mapHMuHOM moctynky — 3% carmacmo Haueny
MMIIEPATUBHOCTH U MPeKTy3uBHOCTH 13 wil. 7 ¢T. 1 3C." ,,HakoH HacTynmama npaBHUX
MOCJIE/INIIA OTBapama CTe4yaja, CTPaHKEe y MOCTYIKY HUCY BHUINE caMo Ipeaiarad u
CTeYajHU Ty KHUK, Beh 1 MOBEPHOIIH, Ka0 M IPYTH YUYECHUIIH [TOCTYTKA, KOjMa 3aKOH
naje MOryhHOCT J1a CBOja IpaBa y OJJHOCY Ha CTE€UajHOT AY>KHHKA OCTBapyjy y OBOM

13C, un. 55 crt. 1.

2 Kosap, B. u Anexcuh H. (2020). [Tocnenuiie oTBapama cTedajHOT MOCTYMKA y CPHICKOM MPOIIECHOM
npaBy. [Ipaso u npuspeoa, 58(2), ctp. 84.

83C, um 69 cr. 1.

4 Kozap, B. u Anexcuh H. (2018). Mepe 06e30ehema 1 ,,MOpaTopujyM" y HPETXOAHOM CTEYajHOM
noctynky. Ilpaso u npuspeda, 56(4-6), ctp. 516.

5 Bacusbesuh, M. (1997). Tocroeno npaeo. beorpan: CaBpeMena aqMUHUCTpaLuja, cTp. 328.

6 Cnyoc6enu anacnux PC, 6p. 72/2011,49/2013 — omnyxa VC, 74/2013 — ontykxa YC, 55/2014, 87/2018,
18/2020

" Iapxkuh, H., Pagynosuh, [I., [Touyua, M. (2019). IHocebnu epakhancku nocmynyu. Beorpan: Ilpauu
¢axynrer YauBepsurera YHHOH y beorpany, JII Cmyx6enu rnacuuk, ctp. 319-320.
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MOCTYIIKY, jep cTeyaj oMoryhaBa KOJEKTHMBHO M CPa3MEPHO HAMHUPCHE CTCUajHUX

nosepuana‘®

nosepunana.’

y CKJIagy ca CTeYajHMM 3aKOHOM M HadeJIOM 3alUTHTE CTeYajHHUX

3C 3akon nmpenBula mecT MpaBHUX MMOCIEANIIA OTBAPAha CTEYajHOT MOCTYTIKA
M0 CTEYajHOT AYKHHUKA, O]l KOJUX Cy y TeMa OBOT pajia Ipenia3ak mpasa 1 o0aBe3a Ha
CTEUYajHOT YNPaBHHKA, Talllelkhe PaHUje CTEUYCHUX MpaBa Mpede KyNMOBUHE, Kao W
JlaBam-¢ HACIeTHIYKE H3jaBe.

1. TYBUTAK NOCJIOBHE U OTPAHUYEE NIPABHE CIIOCOBHOCTH

OtBapame CTeuajHOr MOCTyIKa MPOU3BOJM IpaBHE MOCIEAUIE Ha CTaTyc
CTEYajHOr IyXKHHMKa U eropux oprana.’’ JlaHom oTBapama CTEYajHOr TOCTYIKA
npecTajy 3acTyllHMYKa ¥ yIpaBjbadyka IpaBa IUPEKTOpa, 3acTylHHKA U
MyHOMONHUKA, Ka0 M OpraHa ynpaBjbakha U HAJA30PHUX OpraHa CTeYajHOT Jy>KHHKA
¥ Ta 1paBa Mpejia3e Ha CTEYajHOr yNpaBHHKA.'! ,YMECTO JMpeKTOpa MPHBPEIHOT
JPYIITBA, KOME IPECTaje CBOjCTBO CTATYyTAPHOT 3aCTYHUKA, KA0 3aCTYIHUK MTPaBHOT
JIMIIa — CTeYajHOT AY)KHUKA, y Perucrap npuBpeqHux cybjekara ynucyje ce credajHu

yHpaBHUK. 2

,OIl OTBaparma CTeUajHOT MOCTYIKA JI0 FerOBOT OKOHYAFha, CTCYAJHU JTy>KHHK
3a/[pKaBa CBOj IPaBHH CyOjeKTUBUTET U 3aCTyIIa Ta CTe4ajHU ynpaBHUK. ! To 3Haun
J1a Moke OMTH HocwJIall paBa u o0aBe3a. OH 1 1aJbe MOCITyje 3a OrpaHuYeHhuMa Koja
Cy My TIOCTaBJbEHA M KOja OJIrOBapajy CTamy y KOME ce Hallasu, au ce y Gupmy,
OJIHOCHO IIOCJIOBHO KM€ CTEYajHOI JY)KHHMKA, KOj€ TPEACTaB/ba jEIHO O]

Haj3HAYajHUjUX UHIMBUIyaIHUX O0eleKja, 101aje 03HaKa ,,y credajy”.*

8 O6yhuna, J. (2015) Tonoskaj 1 ocTBapHMBar€ TpaBa CTEYajHUX TIOBEPUIIAIA Y TOCTYTKY GaHKPOTCTBA 1
NOCTYIKy peopranmsaije [[IpaBa moBepuiana y credajHoM moctynky — Marepujan ca V. CtpydHor
CKyna ATeHIMje 3a JIMLIEHIMpame CTedajHuX ynpaBHHKa u XI EBporckor mpaBHOT M MOJUTHYKOT
tdopyma — Kommaonwk], (2015, HoBembap 19). [Ipeysero ca:
https://www.alsu.gov.rs/bap/upload/documents/seminari/novembar2015/Referat - Jasminka Obucina -
Polozaj i ostvarivanje prava stecajnih poverilaca.pdf, ctp. 4.

93C, un. 3.

10 Bacumesuh, M., ITocrosno npaso, ctp. 331

13C, yn. 74 cr. 1.

12 Kosap, B. u Anexcuh H. (2022). INpenasak npasa u 06aBe3a Ha CTEYajHOT YIPABHUKA KA0 MOCIeIHUIa
oTBapama credajuor noctynka. ¥: Tatjana Jepemosuh IlerpoBuh (ypenuuk). 360opnux padosa ca
XXX cycpema npasnuxa y npuspeou Penybauxe Cpouje. beorpan: Y npykeme npaBHUKA Y IPUBPEAN
Cpb6uje, ctp. 30.

13 Nykuh Mujarosuh, M. (2019). Cnemuduunoctn credajue nerucnatnse PemyGmuke CpOuje y
TpaH3ULHOHO] (a3u pa3Boja npuspene. ¥Y: Hebojura [lapkuh et al. (ypenuuk). Bek u no pezynucara
cmeuaja 'y Cpouju — 360pnuk paoosa ca cagemosarva. beorpan: MHCTUTYT 3a yropeHO Npaso, CTp.
91.; Hapuh, C. et al. (2016). IIpuspeono npaso. Hosu Can: Yuusepsuter [IpuBpenna akaaemuja,
daxynTeT 3a eKOHOMH]jY ¥ HH)XCHEPCKH MEHAIMEHT, cTp. 105.

14 Munenosuh, JI. (1990). IlpaBHe mnocnemuile OTBapama CTEYAjHOr IOCTYNKA. 300PHHK pagoBa
IIpaBHor ¢akynrera y Humry, 30, ctp. 166.
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OtBapameM CTEYajHOT IOCTyNKa NPHUBPEAHU CyOjekaT ,TyOM TOCIOBHY
CIMOCOOHOCT®, a ,,CTeYajHH YMPABHHUK IOCTaje 3aKOHCKM 3acCTYMHHK SUI (eneris
NPUBPE/IHE OpraHu3alje Koja je maja moj credaj.“’ Y mpaBHOj Hayluu 1OCTOjH
MHLL/bERE 1A CE ,,CTEYajHOM JIy’KHHKY OrpaHH4aBa IocJI0BHa crocobHocT ! mTo ce
HajBUIIE orjena y 3a0paHM pacroyiararba MMOBHHOM H CIpeuYaBamy yMarmbema
CTe4yajHe Mace U3 Koje ce HaMUpyjy cTeyajHu nosepuouu. [Ipema apyrom cxsaTamy
OTBapame CTEYajHOT MOCTYIKA JIOBOJIH IO MPECTAaHKa, OMHOCHO MOTITYHOT T'yOHWTKa
HOCJIOBHE cIoco6HOCTHY, ,,0yAyhu na CBM OpraHm, 3acTYITHULM W ITyHOMOhHUIM
ry6e cBoje Qpyukuuje.«®

C napyre crtpaHe, y MpaBHOj HayllM MpPEOBJIaJaBa MHILBEHE lla JICjCTBO
OTBapama CTedaja Ha CTaTyC cyDjeKTa cTedyaja JOBOAM IO OrpaHWYaBarba IpaBHE
croco6nocTn.”® Jep, ,,cTeuajuu qy>KHHUK BUIIE HE MOKE OMTH HOCHIIAI] CBUX IpaBa U
obaBe3a Kao Tmpe, Beh MOKe CaMO OKOHYATH HEOIMXOIHE 3aloyere MOCIOBE, TC H
3aKJbyYMBAaTH HOBE YrOBOpE KOjU M3 TOTa IMpoM3Jia3e M U3 MOTpede yHOBYEHA
UMOBHHE IyXHHUKA...“?’ Creau 3ak/bydak ja ce IPaBHOM JHIly, Koje 300 cBOje
npupose Beh uma yxy?!, 0HOCHO ClenHjaaHy IPaBHy CHOCOOHOCT, 38 Pa3lIMKy OJf
(hM3UYKUX TUTIa KOja MMa]y OIIIITY MPaBHY CIIOCOOHOCT, OTBApakhEM CTedaja JOJATHO
orpanuyasa MoryhHocT 1a 6yae Hocuial npasa u ob6ase3a.? ,,CTeuajHu YIpaBHUK
je Haj3HAYajHUjH OpraH CTEYajHOT IIOCTYNKAa, alld ¥ IEeHTpalHa IJHUYHOCT ¥
noctynky.“?® OH je MCTOBPEMEHO M OPraH CTEYajHOT JyKHUKA U OPraH CTEYajHOT
nocTynka.?

15 1bid., crp. 164.

6 Yonosuh, B., Munujesuh, H. (2020). Cmeuaj meopuja—npaxca. bama Jlyka: Yapyxeme
npaBHuKa Perry6imke Cpricke, crp. 137-138.

17 Munenosuh, [I., Illpague nocieduye omeapara cmeuajuoz nocmynka, ctp. 164,

18 Bacumesuh, M., ITocnosno npaso, ctp. 330-331.

19 Munenosuh, 1., IIpasue nocneduye omsaparsa cmeuajnoz nocmynxa, ctp. 166.

20 Bacumesuh, M., Ilocrosno npaso, ctp. 331.

2 Cranxoeuh, M., Bapahanun, T. (2023). Ve00 y epahancko npaso. Hosu Can: Ilpasuu dakynrer 3a
npuBpeny u npasocyhe, ctp. 74.

22 Kosap, B. (2022). IIpaBHe mocjieauIe OTBapamba CTEUajHOr IOCTYIIKA [0 CTaTyC CTEYajHOr JAYKHHKA
U BeroBux oprata. Y: Musan ITouy4a (ypenuk). Ilpaso, Hayka u Opyuwmeo - akmyeina Rumared u
nepcnexkmuge, 36opnux paoosa ca XIX mehynapoonoz nayunoe cxyna ,, [lpasuuuxu oanu - Ilpogp, op
Crnagxo Llapuh". HoBu Can: Yuusepsutet [IpuBpenna akanemuja, [IpaBuu ¢axynter 3a IpuBpeay U
npasocyhe, ctp. 148.

23 Munenosuh, /1. (2010). Creuajuu ynpasuuk. [Ipaso u npuspeda, 47(7-9), ctp. 258.

24 Opranu cTedajHOT MOCTYTKA Cy CTEYajHU Cy/Hja, CTEeYajHH YIPABHMK, CKYMIITHHA MOBEpUiana u
onoop nosepmana (3C, ui. 17).
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1.1. Ilpecrtanak mynoMohja u3agaTux nmpe oTBapama CTeYajHOr MOCTyNKa

[Tynomohja koja je mao cTeuajHu TyKHHK, a KOja c€ OJHOCE HAa HIMOBHHY KOja
yJIa3| y CTe4ajHy Macy, IpecTajy OTBaparmeM CTEUajHOT MOCTyIKa. > CTeuajHu 3aK0H,
JlaKJie, Kao MpaBHY MOCJIEIHIly OTBaparma CTEeUajHOT MOCTYIKa MpeaBula mpectaHak
myHoMohja Koja ce oHOCe Ha UMOBHHY KOja yJIa3H y CTe4yajHy Macy, AaKiie He CBUX
myHoMohja Koja je 1ao cTedajHu Ay XHUK. MelyyTuM, HHje OIrke IPOIICaHo Koja cy
TO myHoMolja, Tj. mTa ce cMaTpa MyHOMONjUMa ,,KOja ce 0OHOCe HA UMOBUH)Y KOjd
ynasu y cmeuajuy macy", a HApOUUTO Ja JIM C€ TPeCcTaHaK OJHOCH M Ha MapHUYHA
MyHOMohja Jara mpe NOKpeTama CTEYajHOr TOCTynka. MehyTum, Kako ce |
MapHAYHO IMyHOMOhje OTHOCH Ha IMOBHHY KOja yJIa3H y CT€YajHy Macy, ¢ 003UpoM
71a ce y TApHUYHOM ITOCTYIKY IPY’Ka Cy/JCKa IpaBHA 3alITUTA IPIIMKOM pellaBama
rpalaHCKONPaBHUX CIIOPOBa, U3Mel)y 0CTaor, U3 NPUBPEAHNUX, IMOBHHCKOTIPABHUX
¥ Ipyrux rpaaHCKONPaBHUX OIHOCA®®, Cllem 3aKibydak 1a OTBAaparbe CTEYajHOT
MOCTYIIKa UMa 3a MPaBHY MOCJEIUILY MPecTaHaK MapHUYHOT MyHoMohja koja je mao
CTE€YajHU y)KHHK. Jep, ,,JaHOM MOKpeTama CTEYajHOT MOCTYIKA, CTCUAJHU Ty>KHUK
ryOu mapHH4YHY CIIOCOOHOCT, ... a oBJlamhema 3a 3acTylame Ty>KHUKA TIpena3e Ha

CTeYajHOr yrpaBHHUKa ?’

yKIBY4yjyhu u nznaBame myHoMohja y mocTynuMa Koju
HACTajy MOBOJOM CTEUYajHOT IOCTYIKA, KA0 W y MOCTYNIMMa KOjU Cy TEKIH TIpe
OTBapama CTEYajHOr MOCTYIKA, & HACTABJHEHM HAKOH F-ErOBOI OTBapama.’® IllTta
BHUIIIE, TIPOIICCHU 3aKOH U3PHUYUTO MPOIHUCY]je Ja IMyHOMONje Koje je U3ano MpaBHO
JIMIE TIPECTaje OTBAPAHEM CTEUajHOT MocTynKa.”’ TakBo ONpe/esbemhe 3aKOHO IaBIA
¥Ma y BUly 00aBe3aH IMPEKU/] TAPHUYHOT MOCTYIIKA, KOjU HACTYTIA 110 CUJIM 3aKoHa™,
1 mrTo cnpevasa

HACTyName MTETHUX TOCIIEANIIA 32 CTPAaHKY, jep POKOBU HE TEKY, a CyJl He MOXKe Ja

Kao IPOLCCHOIIpaBHa MociieaAnlia OTBapamba CTG‘IajHOF MNOCTYyIIKa

npejly3uMa apHUYHE Pajiibe y TOKY Mpekua.s

% 3C, un. 74 cr. 3.

26 31111, ut. 1.

2" Bnana Perry6mmke Cpowje. (2004). ITpemor 3akoHa 0 cTedajHOM MocTynky — O6pasnoxkeme, (2024,
Maj 30). Ipeysero ca: https://www.srbija.gov.rs, ctp. 66.

28 31111, un. 94 ct. 2.

29 31111, um. 94 ct. 1.

30 37111, um. 222 tau. 5. u 3C, . 88.

81 Kozap, B. u Anekcuh H., ITocreduye omeaparsa cmeuajinoz nocmynka y cpnekom Rpoyectom npagy,
ctp. 86.

32 Kosap, B. (2012). Boouu 3a npumeny 1060z 3aKona o napHuuHOM ROCMYnKY — HajéadxicHuje HosuHe y
00HOCY Ha npemxo0Hu 3akon. beorpan: IlocmoBau 6upo, ctp. 204.
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2. HEJO3BOJBEHOCT PACHHOJIAI'AIbA UMOBHHOM I1IOCJIE
OTBAPAIBA CTEYHAJHOTI ITOCTYIIKA

[TpaBHM TOCao pacronarama CTBapuMa M IpaBHMa Koja ylla3ze y cTedajHy
Macy, KOjH je cTeuajHHu Ay >KHUK 3aKJby4HO TOCIIE OTBaparma CTeYajHOT MOCTYIKa, HEe
MPOM3BOAM TPABHO [I€jCTBO, OCHM Y CIIy4ajy pacrojiarama 3a Koja Bake OIIITa
IpaBHiIa MOY3/1amka y jaBHE KIbHTe, a Apyra CTpaHa MMa MpaBo Ja 3axTeBa Bpahame
NPOTHBYMHUIOE M3 CTEYajHE Mace Kao cTevajuu nosepwiai.> Peu je, npe csera, o
HaKHaJHUM JBOCTPaHOOOABE3HMM YTOBOPHMA, KOj€ Cy CTE€YajHH IyKHUK M ApyTra
YrOBOpHA CTpaHa 3aKJbyYWJIM HAaKOH HacTylama MPaBHUX IOCIEAWIa OTBapama
creuajuor mocrynka.>* TlponucuBamem NpaBuia Ja ,,Apyra CTpaHa MMa MpaBo 1a
3axTeBa Bpahame MPOTHBYMHHI0E W3 CT€YajHe Mace Kao CTedajHH IOBEpHJall ",
OJICTYIJbEHO je oj omiurer npasmia u3 wi. 104 cr. 1 tau. 3 3C koje npensuha na cy
obaBe3e crTedajHe Mace W o0aBe3e KOje Cy Hacraje HeoCHOBaHMM oOorahemeM
CcTeuajHe Mace, yKJby4dyjyhu u Kao mocjieuia HUIITaBuX mpaBHUX nocnosa.®® Jlakie,
Jpyra cTpaHa — cayroBapad CTEYajHOT AY)KHUKa Yy TOTJeAY MOTPaKUBamba HAa UME
,»Bpahama IpoTHBUYMHUIOE U3 CTeUajHe Mace" UMa TMOJI0XKa]j ,,00MIHOT™ — CTeUajHOT
nosepuola u3 Tpeher ucraTHor pena,*® Koju ce HaMHpyje Cpa3MEpPHO BMCHHH
ETOBOT MOTPAKUBAKA, TEK TOIITO C€ MPUOPUTETHO HAMUPE TPOIIKOBU CTEYajHOT
MOCTYIIKa, 3aTUM o00aBe3e CTedajHe Mace, Kao M CTEeYajHH IOBEPUOLM BHIIET
ucrartHor peaa.y’

2.1. HayeJsio moy3gama y japHe KibHre U 3a0esexda y karacrap
HEMOKPETHOCTH CTe4aja Kao JIMYHOT CTamba

buran n3ysetak o npaBuia ja NpaBHU MOCIOBHU IPEAY3€TH MOCIIE OTBApamba
CTEYajHOT TMOCTYIKA, HE TPOM3BOJIC MIPABHO JIEjCTBO, OAHOCH CE Ha ,,pacrojarama 3a
KOja Ba)ke OINILITA [IPaBWIIa I0y3/1aha y jaBHe Kibure.  Jep, Kaja je y NUTamwy IpOMET
HETIOKPETHOCTH, BaYKH HAYEJIO M0Y3/1amkha, ,,K0je MoIpa3yMeBa Jia Cy IMoIaly YITUCaH!
y KaracTpy MCTHHHTH W TMOTIYHW M JIa CaBECHO JIMIIE HE MOXE CHOCHUTH INTETHE

333C, un. 74 cT. 2.

34 TIpema KpHUTEpUjyMy BpEMEHa 3aKJbydeHa y OJHOCY Ha TPEHYTAaK HACTYTAFa MPaBHUX MOCIEIUIA
OTBapama CTEYajHOT MOCTYIIKA, IPaBHa HayKa Pa3lIKyje IPETXOAHE U HaKHa/IHE IBOCTPaHOO0aBE3HE
yroBope. Bumu: Pagosuh, B. (2009). Iuneme y Be3u ca mojMOM HEU3BPLICHUX ABOCTPAHOO0ABE3HUX
yroBopa y creuajy. I[lpaso u npuspeoa, 46(5-8), ctp. 411.

35 Kosap, B. (2022). Peiocnes HaMupera MoBepuiala U3 cTedajHe Mace — UCTUIaTHH PeloBH. Paomo-
npagHu cagemuux, 3, ctp. 68.

36 3C, un. 54 cr. 4 Tau. 3.

873C, um. 54 ct. 1-3.
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“38, ¢ TUM IITO je y OKBUPY BpcTe 3abenesk0e TMIHUX

HocJeAuIe 300r TOr Noy3Aama
crama nuMaona npasa’® npensulena u 3a6eex6a cTeuaja Koja ce yImucyje Ha OCHOBY

peuIckha HaAJICKHOI CYI[a4O (0] CJ'Iy>K6CHOj AYXHOCTH, KaO U Ha 3aXTCB CTPAHKE.

VY akTyenmHOj yIpaBHO] IpaKCH 3ay3eT je CTaB o 3abenexOm credaja Kao
3a0enex0M JMYHUX CTamka, KOoja Ce YIHCyje Ha OCHOBY pellermha HaIIeKHOT
NPUBPEITHOT Cy/la O OTBapamy CTEYajHOT IIOCTYIKa, Kao WCIPaBH 3a YIIUC:
»-..HejacHo je oOpasnoxeme NPBOCTENIEHOr OpraHa y KOME CTOjU Aa HH Y
MOHOBJBEHOM 3axTeBy moaHocumar l..., u steCaju HHje J0Ka3a0 MOCTOjambe BajbaHe
WCIIpaBe 3a ymnuc 3a0enex0e 0 MOKPEHyTOM CcTedajy Ha IIpeIMEeTHO] HEMOKPETHOCTH,
1a je PelIeHo Kao y JUCIIO3UTUBY OxkallOeHor peliewna. MelhytuMm, nmajyhu y Bumy
1 je TogHOoCHIal foctaBuo pememne [IpuBpennor cyna y H..., Ilocn.6p. ..., kojum ce
OTBapa CTE€YajHH MOCTYIAK HaJ Iy>KHUKOM /[1.., a 1a je ogpendoom wiana 159. cras 1.
[IpaBunHKKa O KaracTapckoM IpeMepy W KaracTpy HemokpeTHoctu (CryorcOeru
enacnuk PC, 6p. 7 om 29. 1. 2016), mpomucano na 3adenex0a TNIHAX CTaka IMaoIa
IpaBa Ha HETIOKPETHOCTH YIUCYje ce Kao 3a0enexda creyaja, a Ha OCHOBY pellickha
HaJJISKHOT cyAa (CT. 2), Te je Y TOM CMHCIY HejacHa OJ[TyKa IIPBOCTENEHOT OpTraHa
KOjOM 0/10Hja 3aXTeB 3a yIuc 3a0enex0e MoKpeTama cTedajHor mocTymnka Haxg /..., ¢
003UpOM Ha TO Jia je MOAHOCWIALl JOCTaBHO pelnewme [IpuBpennor cyaa y H...,
IMocn.6p... 4

YKoImuKo y Karactap HUje yrnucaHa 3a0enexOa cTedaja, Clie[d 3aKkJbydak Jia
CaBeCTaH CTULIANAIl KOJU je, Moy3/ajyhu ce y UCTUHUTOCT U MOTIYHOCT IoJaTaKa
yIHCAaHUX y KaTacTpy (YKJbydyjyhu u ocycTBO 3a0enexOe credaja) ca cTedajHUM
Ny KHUKOM 3aKJbY4YHO YTOBOP O MPOMETY HEMOKPETHOCTH KOja YJIa3u y CTeUajHy Macy
MocJjie OTBapama CTEUajHOT MOCTYTKA, HE MOKEe CHOCUTH LITETHE MOCIeInIe 300T TOT
MOy3/1aka, HapaBHO M0 YCJIOBOM Jia U3 JIPYTOT jaBHOT perucTpa — Hip. u3 Peructpa
MpUBPEIHUX Cy0jekara HHje MOrao casHaTd MOJaTak O OTBapamy CTe4YajHOT
MOCTYTIKA HaJ TPAaBHUM JIUIIEM — MIPOAABIIEM, M O YIIHCY CT€YajHOT yIPaBHHUKA Kao
CTaTyTApHOT 3aCTyIMHHKAa yMecTo JupekTopa. Jlakie, y chy4ajy CaBeCHOCTH
CTHILIA011a, PABHHU 10CA0 pacliojiarama CTBApUMa U MpaBuMa Koja yiaze y CTeyajHy
Macy, TPOU3BOAHO OW TPaBHO JIEjCTBO, OJTHOCHO OMO OM ITyHOBa)aH.

38 3aK0H 0 IIOCTYTIKY yTHca y KaTacTap HelmoKpeTHOCTH U Bojiosa — 3ITYKPHB, Cryowcbenu 2nacnux PC,
op. 41/2018, 95/2018, 31/2019, 15/2020, 92/2023, 4. 3 Tad. 4.

39 3[TYKPHB, un. 15 ct. 1 Tau. 5.

40 TIpaBUTHMK O KaTAacTapcKOM MPEMEPY M KATacTpy HEMOKpeTHocTH, Cryocbenu 2nackux PC, 0p.
7/2016, 88/2016, 7/2019 (apyru mpomnwuc), 4i. 159.

41 U3 pemema PenyGmuukor reojgerckor 3asoaa 6p. 952-02-23-2034/2016 ox 27. 7. 2016, (2024, Maj
30). Ilpeysero ca:
https://www.rgz.gov.rs/content/docs/000/000/003/pravni%20stav%20zabelezba%20stecaja%20kao
%20zabelezba%?20licnih%?20stanja.pdf
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3. TAIIEIbE PAHUJE CTEYEHHUX ITPABA ITPEYE KYIIOBUHE

JenaHa o mocnenuia oTBapama CTEYAjHOT MOCTYIKA 10 CTEYajHOT Ty)KHUKA
jecTe rameme paHmje cTedeHMX mnpasa npede kymouHe (3C, wi 75)*, kako
YrOoBOpHOT®, Tako M 3aKOHCKOT (HIp. MNpaBa Mpede KYNOBUHE CyBIIACHHKA
HETMOKPETHOCTUY, BJACHMKA CyCENHOr IOJBONPHBPENHOr  3eMbMINTA’®  mim
KOPHCHHUKA IIIyM€ Y JP/KaBHOj CBOJMHK®), y TIOIJIely MMOBHHE CTEYajHOT JLy/KHHUKA,
Kao M MCTOBPEMEHO YCTAHOBJbABAHhE 3aKOHCKOT MpaBa Ipeye KYMOBHHE Y KOPHCT
00e30eheHnx moBepmiana, Kao 1 ca ’hiMa IIOBE3aHUX JINIA, Ha IPEMETY Pa3IydHOT,
OJIHOCHO 3aJIOKHOT TpaBa, y CJIy4ajy MeToJa mpojaje HermocpeanoM noroaodom (3C,
1. 1361).47

[Iponaja ca mpaBoM Ipeue KyMOBUHE je TaKaB YroBOp O MPOJaju y KOME ce
Kymar o0aBe3yje 1a, y cily4ajy Mpojaje CTBapH, IPBO YYHHU MOHYAY MPOJABILY U TO
MOJT UCTHM YCJIOBMMA Kao u Tpehem mumy. Kyman kao BIacHUK MOXKE y MPHHIUITY
cII00O0/THO pacmoiiaraTH ca CTBapH, ajll y NPUCYCTBY ojpende O MpedeM IpaBy
KYTIOBHHE Y KOPHUCT IIPOJIaBIla, leroBa o0aBesa je Ja He 3aKJbydd YTOBOp O IPoaju
JIOK TIPOJABIly HE MOHYAM CTBap IOJ MCTUM YCJIOBHMMA IOJ KOjuMa OW je Mpojao
tpehem muity. Tu ycnosu Hajuenrhe ce ogHOCE Ha BUCHHY IIeHe, Koja 3a Tpehe e
HE CMe OMTH HWXa O]l OHE Koja je monyhena mpopmariyy... Kama mpomaman He
NpUXBaTH MOHYAY, Kymnal Moxke npoaatu crtBap Tpehem nmiyy. Kao mro ce Buam,
OJICTYIIaFb€ 0J] OCHOBOT BH/Ia YyrOBOpa O MPOAAjH je Y jeTHOM OTpaHHUey ClI1000/1e
yroeapama Ha crpanu Kynua“.*® Orpannueme ce ogHOCH Ha M300p cayroBapada —
KyIIla, IPHWIMKOM 3aKJby4era HOBOT yTOBOpa O IPOoJiajH, OJHOCHO Tpeher Jinma KoMe
KyIail U3 paHHjer yropopa Moe MpoJaTu CTBap. ,,MI3Bop mpapa mnpeue KyrmoBHHE O
KOME je OBJIe ped Haja3u Ce y caMoOM yroBopy O mpojaju. Anu, Mmoryhe ra je

42 [lapkuh, H., Pagynosuh, II., TToayda, M. op. cit., ctp. 380.

43 YrosopHoM ozipe6oM O MpaBy Mpede KyNoOBMHE oOaBesyje ce Kymall [a M3BECTH MpPOJaBIa O
HaMepaBaHOj POJiaju CTBapy oapeheHoM uily, Kao U 0 YCIOBHMA Te NPOoJaje, U Jia My TIOHY U J1a OH
cTBap Kymnu 3a uctry ueny (300, ui. 527).

4 3akon 0 npomery HenokpetHoctu — 3IIH, Cnyocbenu anacnux PC, 6p. 93/2014, 121/2014, 6/2015,
YCTaHOBHMO j€ MpaBO IIpe4ye KYyMOBMHE Yy KOPUCT CYBJIACHHKA, MNpONMCyjyhu 1a CyBIacHHK
HENOKPETHOCTH, KOji HamMepaBa 1a PoJia CBOj CYBJIACHHYKH €0, Ty’KaH je a ra MPETXOAHO MOHY I
Ha MIPO/Iajy OCTANM CyBIacHHIUMA (Wi. 5 cT. 1).

45 BiracHHK KOjU HaMepaBa Jia po/ia MOJbOIPHBPETHO 3EMIBHINTE, Ay)KaH je Ja ra MPETXO0HO
MOHY/HM BJIACHUKY CyCeIHOT noJsonpuBpenHor semspumita (3I1H, . 6 c1. 1).

46 ComcTBeHNK IIyMe KOjH HAMEPABA Jia IPoJa IyMy TyKaH j€ Ja Ty IyMy MPBO TMOHY/X Ha MPOJajy
KOPHCHHKY IIyMe aKO c€ OHA FPaHHYH ca IIyMOM Y JIP>KaBHOj CBOjHHHM, C TUM IUTO je IyXaH je 1a y
MOHYZAN HaBeJe ycloBe U LeHy npoxaje (3axon o mymama, Cayocoenu enachux PC, 6p. 30/2010,
93/2012, 89/2015, 95/2018 (npyru 3akoH), wi. 100).

47 Mapawm, U. u Kosap, B. (2021). 3amrura npasa 06e36ehennx nosepuiana y MOCTYIKY IPOAAje
MMOBHHE CTEUYajHOT Jy>KHUKA. Exonomuxa npedysefia, 69(5-6), ctp. 377.

“8 Tleposuh, C. (ypennuk). (1995). Komenmap 3axona o obnueayuonum oOHOCUMA, KEUTA JPYTa,
Beorpan: CaBpemena aqmuHHCTpanyja, cTp. 981.
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YTOBOPUTH y3 HEKH JPYTH yroBOP, Ha MPUMEP, YTOBOP O 3akymy."* ¥V Tom ciyuajy
3aKylily NpUIIaAa MpaBo Mpedye KyNOBHMHE aKO BJIIACHUK CTBApU — 3aKyIOZaBall
OJUTyYd Ja TpojJia CTBap, Koja je mpeaMeT 3akyma, Tpehem mumy. ,,IIpaBo mpeue

KYTIOBHHE MOXKe ce Takohe KOHCTUTYHMCATH M 3aKOHOM. ‘>

[IpeTXomHM CTEYajHH 3aKOH"! HHje UMao Opeale O JejCTBY CTEUaja Ha paHHje
CTedueHa IpaBa Ipeue KyHnoBHHE, TOK je 3aKOH O MPHUHYTHOM ITOpaBHAKY, CTEUajy U
muxsugauuju — 3IIICTT? y neny ,,YVuosuerwe umosune Oyacnuxa® caapikao aBa
MpaBuiIa, cynpoTHa BaxkeheM 3akoHy: ,,O MpoAaju IMOBHHE Ty>KHHKa 00aBeIITaBajy
ce JuIa Koja uMajy mpaBo npede KymoBuHe  (wi 131 cT. 3). ,,[IpaBo mpeue xynoBuHe
3rpajic HaMeHheHe 3a 00pa3oBame, HAYKy, KyJITYpY, 3APaBCTBO U COLMjAIHY 3aIITUTY
U cTBapy yrpal)eHux y Te 3rpajie, Kao ¥ CTBapH KOje HEMOCPETHO CIIyKe 00pa3oBamy,
HayL, KyJATYpH, 3ApaBCTBY U COLMjalTHOj 3alITUTH MMajy JIUIA KOja UCIYHaBajy
ycloBe 3a o0aBibame TakBe AenatHocTH (wi. 132 ct. 2). [axne, nmponucyjyhn
o0aBe3y o0aBemTaBama JuIla Koja nMajy npaso npede kKynosune, I1TICII je mommmao
O]l TIPETIOCTAaBKE Ja C€ OTBapameM CTEYajHOT IMOCTYMKA HE race paHHje cTeueHa
npaBa Ipede KyIMOBHHE y MOTJeNy MMOBHHE CTedajHOr aykHuka. [lopex Tora,
carfmacHO COIMjalTHOj KOMIIOHEHTH Tanammer mpaBHor cucrema, 3IIIICIT je
YCTaHOBHO U j€JHO MOCEOHO 3aKOHCKO MPAaBo Mpeye KyMOBUHE Ha HEMOKPETHOCTHMA
onpeheHe HaMeHe, y KOPHCT JUIa KOja UCITyHaBajy ycIIoBe 3a 00aBJbame 00pa3oBHE,
Hay4yHe, KyJATYpHE M 3[paBCTBEHE MAENAaTHOCTH, Ka0 W JEJIaTHOCTH COIMjaHe
3aIlTHTE.

,I1paBo Tpeue KyMmOBHHE MOXeE ce JAe(UHHCATH Kao MPaBo YHjU je MMaall
opiamheH Jia y ciy4ajy npojiaje CTBapu Ha KOjy C€ OJHOCH IPaBO Ipeye KyIOBHHE,
CTEKHE Ty CTBap Ipe CBHX OCTAIIUX, [0 OCHOBY KYIIOBHHE, aKO UCITYHH CBE YCJIOBE

npojaje Koje AMKTUPa BIACHUK CTBapH (mpoasai). S

lNamemem paHuje cTedeHuX IpaBa Ipeye KyNoBHHE n30erasa ce KOJIM3Hja ca
3aKOHCKMM MPAaBOM IIpede KyNoBHHE 00e30eheHHX — pasiydHuX U 3aJ0KHHX
MOBEPHOIIa, HA TIPEJMETY Pa3yyHOT, OJTHOCHO 3aJIOXHOT IpaBa, A0 Koje Ou J0IIio
Jla HUje IPOIMCaHa OBa IOCIIEIIA OTBapamba cTeuajHor noctynka.> Hup. y ciay4ajy
Jla pa3ay4yHH MOBEpUJIall NMa XUITOTEKY Ha CYBIACHUYKOM y/ETy CBOTa Ay>KHHUKA Ha
onpeheHO] HEMOKPETHOCTH, HErOBO MPaBO Ipeue KYMOBHHE Yy CIy4ajy MeToja

9 |bid., cTp. 982.

%0 1bid.

51 3akon o creuajaom noctynky — 3CIL, Cryorcbenu enacnux PC, 6p. 84/04, 85/05 - np. 3akoH

52 Cryorcoernu auem CDOPJ, 6p. 84/89, Cryoicoenu aucm CPJ, 6p. 37/93, 28/96

53 Igetuh, P. (2014). IIpaBo Tpede KyMOBHHE Y W3BPUIHOM TIOCTYNKY y Pemy6muim Cpbuju. 360pHux
paoosa IIpasnoe ¢paxynmema y Hosom Caoy, 48(4), ctp. 147-148.

% Nyxuh Mujatosuh, M. u Kosap, B. (2021). 3amtuTa npasa npeye KynoBHHE Pa3iydHUX U
3aJI0KHHX MMOBEpHIIAIA Y CIy4ajy Mpojaaje onTepelieHe IMOBHHE HEMOCPEIHOM ITOTOI00M.
Ilpaso, meopuja u npaxca, 38(1), ctp. 3.
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MpoJiaje HEMOCPEIHOM TIOr0J00M, JOIUIO OM y CYKOO 332 3aKOHCKUM IPaBOM Ipeye
KYTIOBHHE BJIACHWKA JIPYTOT CYBIACHHYKOT yzena. Mcrta kommswja mocTojana Ou
n3Mel)y mpaBa mpeuye KyHNOBHHE Pa3ly4yHOT TOBEPUOLA, KOjU WMa XWIIOTEKY Ha
oapeheHOM TMOJHOTIPUBPEIHOM 3EMJBHINTY WJIM IIyMH W BJIaCHUKA CYCETHOT
MOJONPUBPETHOT 3E€MJBHUINTA, OJHOCHO KOPHCHHKA IIyME y AP’KaBHO] CBOjUHU.
Takobhe, 1o cykoba aBa mpaBa mpeye KyHoBWHE JOHUIO OM M Y CIy4ajy MOCTOjama
3ajore Ha YyAeNy CTeYajHOT My)KHHKAa Yy JAPYroM, BHIICWIAHOM JPYIITBY C
orpaHnyeHoM oarosopHouihy. To je mocneanna aejcTea mpapa mpeye KyImoBHHE Kao
amncoJyTHOT MpaBa, Koja JCjCTBYjy €rga omnes, u, mo mpasuity, melhycoOHO ce
WCKJbYYyjy, TakO0 Jla Ha HCTOj CTBapH HE MOTY HCTOBPEMEHO IIOCTOjaTH [Ba
arcoJTyTHA TIPaBa UCTE BPCTE M MCTOT PEJIA, Y KOPHUCT PA3IMUUTHX TUTYJIapa.>

VY un. 75 3C nponucaHo je 1a ce OTBapameM CTEUYajHOI MOCTYIIKA Tace paHuje
CTeYeHa IpaBa Mpeye KyNOBHHE Y MOTJIeIy MMOBHHE CTEUajHOT JY)KHHKA. AKO je
HOCHJIAIl ITpaBa Ipedye KYMOBHHE 3a TAaKBO MPABO M3BPIIMO oapeheHy mpectarujy
CTE€YajHOM AY>KHUKY (HIP. aKO je IJIaTHO KYMONPOAajHy IICHY), OH MOKE BPETHOCT
TaKBe IpecTalyje MOTPAXUBATH Kao CT€YajHH MoBepwuiall. Jlakie, Hocuial mpasa
npede KyHNOBHHE Y TIOTNIEAy MOTPaXHBama ,,BPEIHOCTH IMPECcTalHje’ nMa MOJI0kKaj
,»OOMYHOT — CTEUajHOr MOBEpHOIa U3 Tpeher UCIUIaTHOT peja, KOju ce HaMupyje
Cpa3MEpHO BHCHHH HErOBOT IOTPAXHMBAha, TEK IOIMITO CE NMPHOPHUTETHO HAMHPE
TPOIIKOBU CTEYAjHOT TIOCTYIKA, 3aTUM 00aBe3e CTeyajHe Mace, Kao W CTe4ajHU
MOBEPUOIM BHUIIET HMCIUIATHOT pena.>® MehyTuM, ako ce cTedajHM TOCTymaK
o0ycTaBH yclies] yCBajama IJIaHa peopraHu3aliije, a IMOBHHA Koja je Ouia nmpeaMeT
mpaBa Ipedye KYMOBHHE HHje IMpojaTa, MPaBO Ipede KYNOBHHE c€ IOHOBO

ycrocrassba.>’

3.1. Nameme 3aKOHCKOT NMPaBa NMpeve KYMOBHHE HA MPEAMETY PECTUTYIHje Y
cly4ajy cTedaja 3aayskOuHe

Y un. 62 cr. 3 u 4 3akoHa o Bpahamy ojy3eTe UMOBHHE U oOeritehemy —
3BOMO®® nponucano je 1a je BpaheHa MMOBHMHA y CIO0O0HOM IIPOMETY, C TUM IITO
Peny6iinka CpOuja, ayTOHOMHA TOKpajuHa, OAHOCHO jeJUHHUIIA JIOKAJIHE CAMOYIIPaBe
¥“Ma MpaBo Ipeue KyIMOBHUHE MPHIMKOM IpBor oTyhema. Kao caHkija 3a moBpeay
3aKOHCKOT' TIpaBa Mpeye KyloBHHE Ha MIMOBHHH KOja je Ouiia mpenMeT pecTUTyLuje,

%5 Kosap, B. (2021). OcTBapuBame 3aI0KHHUX MPaBa y CTEYajHOM TIOCTYTIKY M3 BPEJHOCTH onTepeheHe
umoBuHe. Y: [lparan Byjucuh (ypennuk). Yeayee u éradasuna npasa. Kparyjesan: [Ipasan paxynrer
Vhuusep3urera y Kparyjesiy MHCTUTYT 3a IpaBHE U ApyIITBEHE Hayke, cTp. 949.

56 3C, . 54.

57 llapkuh, H., Pagynosuh, [I., Tloayda, M. op. cit., ctp. 380,

8 Cnyocbenu anacnux PC, 6p. 72/2011, 108/2013, 142/2014, 88/2015 — Onnyka YcTaBHOT cyna,
95/2018, 153/2020
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MPONHCaHa je afcolXyTHa HUIITABOCT aKkTa oTyhema (HIp. yroBopa 0 Mpojaju, Win
OCHHBAYKOT aKTa KOjuM je BpaheHa MMOBHHA YHETa Ka0 HEHOBYAHH yIJIOT Y OCHOBHU
KanuTaa TpuBpeaHor apymrsa).’Mehyrum, ¢ 003upom jga mpaBo Ha Bpahame
MMOBHHE MMajy caMo (u3nyka juna (IMPOTHB KOJjUX C€ HE CIPOBOAM CTCUYAjHU
noctynak®®) u 3amyx0Oune®® (makne He W TpUBpemHA APYINTBA, OXHOCHO IPYTE
KaTeropuje OMBIIMX BJIACHUKA Ca CTATYyCOM NPAaBHUX JIMIA), CISIU 3aKJbydakK Ja 10
raimema OBE BpCTE 3aKOHCKOT TpaBa mpede KymoBuHe PemyOmmke Cpobumje,
ayTOHOMHE TIOKPajiHE W jeJUHHIIE JIOKATHE CaMOyIpaBe JOJIa3W CaMmo y CIIy4ajy
cTeuaja 3amykOune. Ha murtama koja ce ofHOCE Ha CTedaj 3a1yKOMHE CXOIHO Ce
IpUMERY]y TIpaBuiIa U3 Wi 58 3aKoHa 0 yapykemuMa®? Koju Kao CTeYajHu pasjior
MpoNHCyje TPajHUjy HECmocoOHOCT 3a miahame, a Ha MUTama cTevyaja 3a1yKOnHe
KOja HUCY ypeheHa THM 3aKOHOM, CXOJIHO ce IpUMemYjy ommure oxpenbe 3C.%2

IIpema ToMe, OTBapameM cTedaja Haja 3alyKOMHOM J0J7a3M 10 rallema
3aKOHCKOT TIpaBa mpede KynoBuHe Permybmuke CpOwuje, ayTOHOMHE IOKpajuHE U
jelUHMIE JIOKAJIHE caMOyIpaBe, Ha MPEIMEeTY pPEeCTUTYLHje, YCTAaHOBJHEHOI Y
CIIy4ajy TIpBOT OTyhema IMOBHHE, Koja je BpaheHa 3amyomau mo 3BOUO.

3.2. 3a6paHa nmpojaje yMeTHHYKHX J1eJ1a, OlTHOCHO KYJITYPHHX J00apa y
MOCTYIKY cTe4yaja MPOTHBHO 3aKOHCKOM NpaBy npeye Kynosune Pemy6imnke
Cponje

Kynrypna no6pa cy cTBapu U TBOpEBUHE MaTepHjaIHe M JyXOBHE KYJIType Ol
OIIITET MHTEpPEca, BPeIHOBAaHA M YTBpheHa y CKiIaay ca 3aKOHOM, M YHHE CaCTaBHH
JIe0 MaTepHjaTHOT Ky ITypHOT Hacneha. HenmokpetHa kyntypHa nodpa cy KyaTypHU
npejieNny, TPOCTOPHE KyJITYPHO-HCTOPHjCKE IIEJIUHE, CIIOMEHHI KYJITYype,
apxeoJiolika Hala3uinTa W 3HaMeHuTa Mecta. llokpeTHa KynaTypHa pobpa cy
My3ejcka rpaha, apxuBcka rpaha, GpuiMcka u ocrana ayauousyeinHa rpaha, ctapa u
peTka 6ubnauoTeuka rpaha.®*

[IpaBo mpeye KynoBwHE KyATYpHOT A00pa y MPUBATHOj CBOjHHH, KOj€ je y
MPaBHO] HAylM OKBaJIM()UKOBAHO Kao jeIHO O] OrpaHHYeHma oOBlamhema

%9 Kosap, B. (2022).YTuuaj oTBapama CTeyajHOr MOCTyNKa Ha 3aKOHCKa M YTOBOpHA MpaBa Mpede
kynosune. ¥Y: [lparan Byjucuh (ypenuauk). Cadauiroocm u 6yoyhuocm ycnyscnoz npasa. Kparyjesarr:
TpaBuu dakynter YHuBep3urera y Kparyjesuy MHCTHTYT 3a IpaBHE U APYLITBEHE Hayke, cTp. 964.

80 OBuM 3aK0HOM ypelyjy ce YCIOBH M HA9HH MOKPETamka U CIPoBohema cTedaja Hajl MPAaBHUM JIUIUMA
(3C,un. 1cr. 1).

61 3BOUO, u. 5 cr. 1.

82 Cnyorcoenu anacnux PC, 6p. 51/2009, 99/2011 (npyru 3axon), 44/2018 (1pyru 3aKoH)

83 3akon 0 3a1yx6unama u ponnaujama, Cuyocbenu anachux PC, 6p. 88/2010,99/2011 (xpyru 3aKkoH),
44/2018 (apyru 3akoH), wi. 53 ct. 1 u 2.

64 3akon o kynrypuom Hacnelyy — 3KH, Cayorcbenu 2nacnux PC, 6p. 129/2021, wn. 3 Tau. 5-7.
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pacrosarama HEMOKPETHUM KyITypHUM 100puma®®, uma PernyGnuka Cp6uja. [lpaso
rpede KyMoBHHE KYJATYPHOT 100pa y MpUBAaTHOj CBOjUHH Y HM€ H 32 PAadyH JIp)KaBe
BpIIM HAaJUIe)KHA jaBHA YCTaHOBA 3aIUTHTE y 3aBHCHOCTH OJf BPCTE KYJITYpHOT
106pa.®® [lakne, HauIe)KHA yCTAHOBA 3AIITUTE, Y TIOTJIELY OCTBAPUBAILA TIPABA TIPEUE
KYTIOBHHE, MMa IT0JIOXKa] 3aKOHCKOT 3acTynHuKka Permyomuke Cpowuje.

3aK0oHOM O KyNATypHOM Haciel)y m3puumto je 3abpameHa IMpojaja OJHOCHO
MPOMET YMETHUYKUX JIeJIa, OJHOCHO KYJITYpHUX Ho0apa y MOCTYNKY cTedaja 0e3
MPETXO0THO CIPOBEICHOT TpaBa Mpede KyMoBHHE, HA KOjU Ha4MH ce 00e30ehyje na
Peny6nmka Cp6uja cauysa Ta 106pa.®’ Jlakie, moceGHMM NPONMCOM yCTAaHOBJBLEHO j&
3aKOHCKO TIpaBO Mpede KYMOBHUHE Ha KYJATYPHUM J00pHMa y IPUBATHO] CBOJHUHU Y
KopHcCT apkaBe. Ha oBaj HauwH, 3aKOHOM 0 Ky/ITypHOM Hacinel)y, kao moceouum (lex
specialis), kacuuje momeruMm mpomucoM (lex Posterior), UCK/BY4YEeHO je TaIleme
paHHje CTEYEHHMX 3aKOHCKMX TMpaBa Tpede KyMOBHHE Kao jeJHe O]l MOCIeIHIa
OTBapama CTEeUYajHOT TOCTYIKA 1Mo cTedajHor ayxHuka (3C, wi. 75). Y nuramy je
MpUMeEHa TpaBKia Ja MOTOmK 3aKOH YKUaa rmpeTxoanu (mat. Lex posterior derogat
priori), Koje y puMCKOj MPaBHOj TPAMIIKjH OJpaXkaBa OIIIITE TPABHO HAYEIIO, TpeMa
KOME€ KacHHje JOHETH TPaBHU aKT OHOCHO IpaBHa HOpPMa, YKHIAa HPAaBHU aKT
OJTHOCHO HOpMY JIOHECEHY paHHje aKO UMajy HCTy MpaBHY CHATY U PETYJHIIY HCTH
caapxkaj. Ped je o OWTHO] HOBHHH y OJHOCY Ha MPETXOIHH 3aKOH O KYJITYypHUM
nobpuma — 3KJI%, koju jecre 6MO yCTaHOBMO MpaBO MHpede KyINOBHHE Ha
HETIOKPETHUM M TMOKPETHHM KYJITYpHHM JTOOpHMa Yy KOPUCT HaJJISKHE YCTaHOBE
3aIITHTE, aJTH HHj€ U3PUYUTO HCKIBYIHMBAO HETOBO TallICHhe Kao MPaBHY MOCIEIUILY
cTeuaja.

[ponienypa 3amiTUTE W OCTBapHBamka 3aKOHCKOT TpaBa Mpede KYyMOBHHE
Jp>KaBe Ha KyJITYpHOM JJOOpY y IPHBAaTHO] CBOjHHU JETaJbHO je mporucana y 4wi. 103
cT. 4-9 3KH: PenybOnuka CpOuja u ycTaHOBa, KOja je 3acTyma, MOory ce oapehu npasa
mpede KyMOBHHE KyATypHOr go0pa. YcCTaHOBa 3alITHTE Koja je MpUMHIIa
obaBemTemne y 00aBe3u je /1a 1o cIIy)KOeHOj Ty>)KHOCTH Y POKY O /IBa laHa 00aBeCTH
HEHTpaHy, OJIHOCHO HaJJIe)KHY MATHYHY YCTaHOBY 3alITHTE. Y CIlydajy IMpojaje
KyJITypHOT J00pa JIiIe Koje Mpoaaje, OAHOCHO JIMLE KOje OpraHusyje npozaajy (Hmp.
CTEYajHH YIPaABHUK) je JY)KHO Ja O HaMEpH, MECTy, BPEMEHY Ipojaje U IECHU
MpeIMETHOT 100pa 00aBeCTH YCTAHOBY 3allTUTE KyJITypHOr Hacjieha, koja je y
o0aBe3H je 1a ce y poky He ayxem oxa 30 naHa o qo0ujama 00aBelITemha H3jacHA O
HaMepH Kopuihiema mpaBa npeue KyrnoBuHE. Y clIydajy Jia ce YCTaHOBa 3allTHTE

 Yemwh, 1. (2021). Orpanuuersa TpaBa CBOJHHE Ha HEMOKPETHHM KYITYPHHM J0OpHMA. 360pHUK
paoosa Ilpasnoz ¢haxyrmema y Hogom Caoy, 55(2), ctp. 559.

66 3KH, wi. 103 ct. 1 u 3.

67 3KH, wr. 103 cT. 2.

8 Cryacbenu enacnux PC, 6p. 71/94, 52/2011 (npyru 3akonn), 99/2011 (zpyru 3axon), 6/2020 (apyru
3akoH), 35/2021 (apyru 3akon), 4. 119.
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OJIpEKHE TpaBa Mpeve KyMOBHHE KYJITYpHOT 100pa WM HE OATOBOPH HA MOHYAY Y
poky on 30 maHa, BITaCHUK MPEAMETHOT J0Opa MOXe TO T00pO MPOIaTH APYTOM JIUITY
MOJ] YCJIOBHMA KOjU HE MOTY OMTH TOBOJEHHUjH O] YCIIOBa KOjU Ccy Ouiu nonyheHu
YCTAHOBU 3allTHTE. V3pUUYUTO je MpOmHMCaHO Ja Ce OCTBapuBame MpaBa Ipeue
KyIOBHHE HENOKPETHOT KYyITYpHOr mo0pa 00aBjpa ce HAa HAYMH U IO HOCTYIKY
yTBphenom 3akonom o mpomeTy HenokpetHocTH.%® Kako ocTBapuBame npasa npeue
KyHOBHHE OOyxBaTa M 3alUTUTy TOTa MpaBa Yy Cily4dajy H-EroBe IOBpEAE, Cleau
3aKJby4aK JIa j€ arColyTHO HUIIITAB YTOBOP O MPOJIaju KyITypHOT 100pa y MpUBaTHO]
CBOjUHM, YKJbY4yjyhu ® mpoaajy y CTE€4ajHOM TMOCTYIIKY, aKO je HEeroBUM
3aKJbyd€HEeM IOBpeheHO MpaBo IIpede KyIIOBMHE Jp)KaBe, HIP. ako HHUje
WCTIOIITOBaHA TMpOMKUCaHa Mpolenypa (HemocTaBbamkbe OOaBEIITeha YCTaHOBU
3alTUTe KYATYpHOr Hacieha o Hamepw, MeCTy, BpPEMEHY Hpozaje H ILIEHHU
MpeIMeTHOT A00pa) WM ako je KYJITYpHO OOpo MpoAaro ApyroM JHIY IO
MOBOJPHHjHUM YCIIOBHMA OJ yCIIOBa KOjU Cy OWIM OHyl)eHH yCTaHOBH 3aIUTHTE H CII.
Jep, 3akoH 0 poMeTy HETIOKPETHOCTH, Ha uujy npuMmeny ymyhyje 3KH, y . 10 cr.
1 mpommcyje aApyraduwjy caapKMHY TYKOCHOT 3axTeBa HMaolla MpaBa Mpeye
KYyIHOBHHE, TaKO IIITO YMECTO OMNIITET MPaBuia O MOHUIITEHY Npoaaje u3 wi. 533 cr.
3 3akona 0 obnuramuonuM ogHocuma — 3007, nponucyje na ,,AManan npasa npede
KyIOBHHE MOXeE TY>KOOM J1a 3aXTeBa Jla c€ YrOBOP O MPOaju HEMOKPETHOCTH OTIacH
0e3 JIejCTBa IpeMa BheMy '+ U JIa C& HETIOKPETHOCT BeMy IIPOJIA U MPEA MO HCTHM
ycioBuMa.

O0aBe3y oOaBemTaBamba YCTAHOBE 3alITUTE MMa JIMIIE KOje MPo/iaje, OIHOCHO
JIMIE KOje OpraHusyje mpojaajy (HIp. CTeuajHu YNpaBHUK) U y Clydajy Hpojaje
no0pa, 3a Koje MNpPETIOCTaBJba Ja MOCELY]jy CBOjCTBA — KYJITYPHY BPEIHOCT',
OJIHOCHO JI06pa KOj€ y’KHUBa MPETXO/HY 3aIITHUTY.

CarytacHO M3JI0)K€HOM, OTBaparme CTEYajHOT MOCTYIKA HE TOBOH JI0 TalliCkha
3aKOHCKOI' IpaBa Mpede KYMOBUHE JpKaBe Ha KYJITYpPHOM [00pY Yy HPHUBATHO]
CBOjUHH, jep jé UCTO YCTAHOBJLEHO Yy OIIITEM WHTEpECY, U TO MOCEOHNM, KacHHje
JoHeTUM 3aKkoHOM. CTora, 3aKOHCKO ITPABO Mpeye JIPKaBe jaue je Y KOHKYPEHIIUjU ca
3aKOHCKUM IIPaBOM IIpede KyIoBHHE 00e30eheHrx moBeprola Ha KyJATypHOM A00py

89 Cnyorcbenu anacnux PC, 6p. 93/2014, 121/2014, 6/2015

0 Cnyorc6enu nucm CDPJ, 6p. 29/78, 39/85, 45/89, 57/89, Cryacoenu nucm CPJ, 6p. 31/93, Crnyxbenu
rinacuuk PC, 6p. 18/2020

" TlocToju oapeleHa cIMYHOCT ca 3aXTeBoM u3 IlaynujaHcke Ty:x0e, OJHOCHO ca [€jCTBOM MOOHjamba
JY’)KHUKOBHX TPAaBHUX PAAIH: ,,AKO CY/l YCBOjH TY>KOCHH 3aXTEB, IIPaBHA Pajitba T'yOH JIEjCTBO CaMo
IpeMa TYXKHOILYy B caMO KOJIMKO je MOTPeOHO 3a HCITyHehe BeroBuX norpaxusama’ (300, . 284).

72 KyntypHa BpeIHOCT MAaTEPUjATHOT M HEMATEPUjATHOT Hacyeha yTBphyje ce Ha OCHOBY YHHEHHUIIA O
CBOjcTBMMa M ocoOeHocTtMMa Hacieha, 3Hayaja 3a OuyBame HJICHTHTETAa M KyIType, Kao U
HCTOPUjCKUX, YMETHHYKUX, apXUTEKTOHCKHX, apXCOJIOMIKUX, aHTPOIOJOIIKUX, ETHOJOIIKHX,
JIYXOBHHUX, IPHPOABAYKHX, TEXHUYKHUX, HAYYHUX, APYIITBEHNX, EKOHOMCKHX H JPYTHX BPEAHOCTH
(3KH, . 26).

73 3KH, un. 104.
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KOje je MmpeaMeT HUXOBOT Pa3ly4yHOT, OJHOCHO 3aJI0KHOT MpaBa (HIp. HA HEKOM
MpenMeTy JTUKOBHUX W MPUMEHEHHX YMETHOCTH) y CiIy4ajy MeToja mpojaje
HETIOCPEAHOM MOTOAOOM.

VY cnywajy mpomaje KyntypHOr mo0Opa y TPWBAaTHOj CBOJUHH 3a 4Hje Cy
OJprKaBame, MOMPABKY U APYyre Mepe TEXHUYKE 3alITUTE YI0KEeHa CpeCTBa OyleTa,
y BpeMe Baxkema npeTrxonHor 3akoHa (3K]I), corcTBeHUK je my’kaH HaJOKHAIAWTH
H3HOC 3a KOjU Ce, YCIIe/ ylarama THX CpeAcTaBa, nmoBehana BpemTHOCT KyATYpHOT
no0pa, ¢ TUM IITO c€ Ha HEMOKPETHO KYJATYpHO 100po 4Hja ce BpenHocT nosehana
ylarambeM OyJETCKMX CPEICTaBa, 0 M3BpLIEHa 00aBe3e CTaB/bala XUIOTEKa.
Crnenu 3akJbyuak J1a O y ciydajy METoJa Mpojiaje HemoCPEIHOM IMOroa00M TaKBOT
KyJITYpHOT 100pa y CTeYajHOM ITOCTYIKY YCTAaHOBA 3aITHUTE MMaJla U PaBO Mpede
KyHOBHHE, Kao 00e30eljeHu moepuiall, o ommreM npasumiry u3 4wi. 136r 3C.

3aKOH O LPKBaMa M BEPCKUM 3ajeaHunama’ y ui. 27 cT. 1, moa HacjaoBoM
w3awmuma umosune’’ mpenuha 3a0paHy HMHIUBHUAYAITHOT WM KOJEKTUBHOT
W3BpILIEHa, OJHOCHO TMPHUHYIHOI HaMmMHpema IoBepuiana Ha oapeheHum
KaTeropujaMa cTBapu W mpasa, mpomnucyjyhu: ,,CakpanHa M KyJATypHa OamThHa
L[pKaBa ¥ BEPCKHUX 3ajeHMIIA, YKJbYUYjyNU M HEIOKPETHA KYJITypHA 100pa, HE MOXKE
OWTH TpeaMeT TPHUHYIHOT W3BpIIEHA WIH OTyhema y IOCTYIKY CTedaja WIn
MPUHYIHOT MOpaBHama. CarjlacHO TOMe, y IIPaBHO] HAYIU TIOCTOJH MHIIBEHE ,,11a
ce CBOjMHA Ha HETIOKPETHUM KYJITYPHHM JO0OpUMa cakpallHOT KapakTepa He OM Moria
crehu oKynanujoM Hy oJpKajeM, HUTH OW ce MOTJIa 3aCHOBATH XUIIOTeKa HUTH OWIIO
KOj€e IPyro CTBAPHONPABHO CPEACTBO 00e30eherma noTpakupama.’

3.3. Nameme 3aKOHCKOT MpaBa NMpeye KyMOBHHE HA yAeTy
CTEYajHOTr AYKHUKA Y BUIIEYJIAHOM IPYUITBY € OTPAHHYEHOM
oarosopHouhy

[IpaBHO nHuIle — CTEYajHU y>KHHUK y CBOjOj MMOBWHH, KOja yJIa3d y CTeUajHy
Macy, MOXKe UMaTH H yJIe0 y IPYIITBY C OTPaHUYEHOM OATOBOPHOIINY, y KOM ciIydajy
OCTaJIMM YJIAHOBHMA JIPYIITBA, MPECTaje PaHUje CTEUCHO ,,3aKOHCKO JUCIIO3UTHBHO
npaBo“’’ mpeue KymoBMHE Ha yuely, Koje je yctamouo wi. 161 3akoma o
npuspeanumM apymteuma — 311/178, nponucyjyhu 1a 4iaHOBM ApYINTBa MMajy IPaBo

743K, un. 34.

S Cayarcoenu 2nacnux PC, 6p. 36/2006

6 Yenuh, [1., Ocpanuuera npasa ceojumne Ha HenoKpemuum Kyimypuum 0obpuma, ctp. 564.

7 Bacusbesuh, M. (2011). Boouu 3a npumeny 3axona o npuepednum opywmeuma. beorpan: Intermex,
cTp. 213

8 Cnyorcbenu enacnux PC, 6p. 36/2011, 99/2011, 83/2014, 5/2015, 44/2018, 95/2018, 91/2019,
109/2021
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npede KyMoBUHE yJ€Na KOju je TpeaMeT IpeHoca TpeheM nuiy’®, ocuM ako je To
MIPaBO UCKJbYYEHO OCHUBAYKHM aKTOM HITH 3aKOHOM. Jlakie, moce6nn 3akoH (3C, 4.
75) y cnydajy oTBapama CTedaja HaJ jeJIJHUM 4WIAHOM JIPYIITBA C OTPAHUYCHOM
OIroBOpHOIINY, MCKJbYUyje paHHje CTEUEHO 3aKOHCKO ITpaBO TMpede KyMOBHHE
OCTaJMX YiIaHOBa JAPYIITBA (aKO OBa KHUXOBA IpaBa MHHIMjaTHO HHUCY Omina Beh
HCKJbyYeHa OCHHBAYKUM aKTOM, Ha TUCIIO3UTHBHO] OCHOBM) Ha YZAETY CTE4ajHOT
myxHanka.®

Kana je y nmutamy COICTBEHM YIEO IPYIUTBAa — CTEUAjHOT IY>KHHKA, UCTH
OTBapameM CTedaja TyOH 3Hadaj, jep ce COTNICTBEHH YAEO He Mpojaje, C 003UpoM 1a

«81

COIICTBEHU YJEO ,,yU€CTBYj€ Y OCHOBHOM KalMTaly APYHITBA ', Ma C€ MHUTambE

raiema npasa rnpeye KylnoBHHE WIAHOBA IPYIITBA U HE OCTaBIbA.

[locTtojame 3akOHCKOT TMpaBa IIpede KYMOBWHE yjaela IOCIeAnna je
,,3aTBOPEHOCTH JIPYIITBA C O'PAaHUYEHOM OoAroBopHOmhY y oxHocy Ha Tpeha muma“
Koja je Haj0oJbe BUAJbHBA U3 pexkuMa ypehuBama npenoca yaeia tpehem muiyy (koje
HUje dYiIaH JpyITBa), INTO je ,,KPYHCKA pa3nuKa™“ HacmpaM aKIMOHAPCKUX
npymrasa.8? | IIpaBo mpede KyNOBHHE yJela 4iaHa JPYLITBA C OTFPAHUYEHOM
OJroBOpHOIINY jecTe mpaBHa MOh uiaHa APYIITBA Ja 3aXTE€Ba O]l WiaHa IPYIITBa
Koju oTyhyje cBOj yAeo na ra mpBo KeMy MOHYAX HA MPOJajy 0 IeHH (M OCTaINM

“83 _OBO MpaBHUIIO j€ MOMyHCKO-IUCTIO3UTUBHE

«84

yCIIOBHUMa) Koja Ou Bakuiia 3a Tpeher.
MPUPO/JIE, TAKO Ja C& MOYKE UCKJbYIUTH OCHMBAYKAM aKTOM JPYIITBA.

Mehytum, y citydajy credaja 4iaHa BHIICWIAHOT JPYIITBA C OTPAaHUYCHOM
OJIrOBOpHOIINY, 3aTBOPEHOCT JAPYIITBA T'yOM HA 3HAYajy, jep 3aKOHOJaBall Jaje
MPEeIHOCT HadeluMa credaja, Mel)y Kojuma 10 TOCeOHOT M3paxkaja J10j1a3u Haveso
exoHOMHYHOCTH U3 wi. 5 3C, y KOMe je IpOIHMCAaHO Ja ce CTEYajHH IOCTYIaK
CIpOBO/IM Tako Ja omoryhu octBapuBame HajBehe Moryhe BpeJHOCTH WMOBHHE
CTEYajHOr Jy’KHHKa M HajBeher moryher cremeHa Hamupema MOBepHIana y IITO
kpaheM BpeMeHy M ca IITO Mame TPOIIKOBA, a MMajyhu y BUIy W IMJb cTEYaja —

79 TpeheMm juily ... ulaH APyIITBA MOKE YCTYMHTH CBOj yJE€O CAMO aKO ... OCTANH 4JIaHOBU HHUCY
3auHTepecoBaHM Ja ra otkymne. OBo MpaBmIIO yKasyje 1a HaKo ce pay O APYLITBY KaluTana BOIH ce
padyHa o JIMYHUM OJHOCHMa M3Mel)y uiaHoBa U IpyniTBa. 3aTo y ApyIITBO He Moxe yhM HeKo Kora
4ynaHoBU He jkene.”“ — MuhoBuh, M. (2010) [Ipuspeono npaso, Kparyjesaw: IlpaBHu ¢axynter
Yuusep3urera y Kparyjesny, MHCTUTYT 3a paBHE U IpYIITBEHE HAayKe, CTp. 67.

80 Kosap, B., YTunaj oTapama CTeYajHOT MOCTYTKA HA 3aKOHCKA U yTOBOPHA MpaBa Tpeve KyMOBHHE,
cTp. 965.

81 Tloropos, C. (2011). TlpeHOC W HOHUINTERE CONCTBEHOT yJeia JPYMTBA C OTPAHAIEHOM
oxrosopHoiuhy. [Ipaso u npuspena, 48(4-6), ctp. 46.

82 Bacusbesuh, M, Bouy 3a mpumeHy 3akoHa 0 PUBPEAHUM JAPYINTBUMA, CTp. 212

8 Ba6uh, U. (2020). TIpaBo mpeue KymoBHHE y/ela YlaHa JAPYLITBA C OFPAHUYEHOM OArOoBOpHOIIhY.
IIpaso u npuspeoa, 58(3), ctp. 255.

8 Ibid., cTp. 254.
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HAjTIOBOJbHUjE KOJEKTHBHO HAMHUPCHE CTEYajHUX IOBEpHIIAlla OCTBAPHBAEM
HajBehe Moryhe BpeIHOCTH CTEUYajHOT TyKHUKA, OJHOCHO HeroBe MMoBuHE,®

4. IJABAIBE HACJIEAHUYKE U3JABE

AKO je cTedajHM IyKHHUK CTEKao HACIEACTBO IIOCIE OTBapama CTEeYajHOT

MOCTYIIKA, HACJIEIHMYKY M3jaBy Jaje CTedajHu ynpaBHuk.®

3akoHOM Cy ypeleHu yCcIOBH M HAUWH TOKpEeTama U CIpoBolema credaja Haj
npaBHuM uiuMa®’, ro 3Haum 1a je Moryhe nokperame u cipoBoheme cTevaja camo
Haj npaBHuM aunuMa.®® Kako y Halem npaBHOM CHCTEMY CTE€YajHM JTyKHHK MOKE
OWTH caMO TPaBHO JIMIIE, JOK HHje Moryhe CpoBoheme CTEYajHOT MOCTYIIKA HaJ
Qu3MUKUM IMIMMa, yKbYdyjyhu IIpeqy3eTHHKE M I0JbONpPUBpeaHUKE, ciemu
3aKJbydak Jia HUje y TUTamky 3aKOHCKO HaclehuBame, jep mpaBHO JUIe He MOXKe OUTH
3aKOHCKH HaCJICJHUK, Beh caMo 3aBeliTajHu (TeCTaMEHTAIHU) HACTICTHUK.

3akon o Haciehusamy — 3H® y un. 3 cr. 3 cagpku OmIITE MPAaBUIO O
CIOCOOHOCTH TpaBHOT IUIa 3a HaclehuBame, mpommcyjyhu na ,,Ha OCHOBY
3aBelITakha MOXE HACIEIUTH U MPABHO JIUIIE, aKO MOCCOHUM MPOMHCUMA HHjE TITO
npyro oapeheno. Hacnennuk ce moxke oapehu Hacieha m3jaBom mpen cyaom 1o
OKOHYaR-a IIPBOCTEINEHOT TIOCTYIKA 3a PACIIPaBIbakhbe 3a0CTaBIITHHE.

AKO ce 10 OKOH4Yama MPBOCTEIIEHOI IOCTYIKa 3a paclpaBibarbe
3a0CTaBIITHHE HACJICIHUK He ojipekHe Haclieha, cmarpahe ce aa ce Hacneha npumuo
(nmpehytau npujem Hacieha).”? Msjasa o npujemy Hacneha Heonosusa je.

Crenu 3akibydak Jia MO3UTUBHA HACIIEJHUYKA W3jaBa, KOjy y UME CTEYajHOT
Ty’)KHUKA, J1aje CTeYajHH YIPaBHUK, MOXKe OMTH npehyTHa 1 U3pHYUTa, 0K j€ 13jaBa
0 oJIpHLay O Hacseha camo u3puduTa.

[Ipu ToMe, cTedajHN yIpaBHUK MOpa BOJHUTH padyHa Ja HAaCJIEAHUK OJIroBapa
3a OCTABHOYEBE J[YTOBE JI0 BUCHHE BPEIHOCTU Haciehene umMoBuHe™, 1To 3HaUM J1a
je y nHuTamy je orpaHuueHa OJroBOPHOCT, JIOK HACJIEHUK KOjU ce oJpeKao Hacieha

853C, u. 2.

86 3C, . 76.

873C, un. 1 cr. 1.

8 Kosap, B. u Anekcuh H. (2018). Komenmap 3axona o cmeuajy ca nosenama uz 2017. 200une u
cyockom npakcom. beorpan: I[locnoBan Oupo, ctp. 46.

89 Kosap, B. (2020). VjenHauaBarme MOJIOKAja MHCONBEHTHHX IPABHMX M (PU3MUKMX JIMIA yBOhEHEM
JaHOT 6aHKpoTa. ¥Y: Muonpar Muhosuh (ypenuuk). Yenyee u npasa xopucnuxa. Kparyjesan: I1paBau
¢axynrer Yausepsurera y Kparyjesiy MHCTHTYT 3a IpaBHE U ApyIITBEHE HayKe, cTp. 856—857.

90 Cryacoenu anacnux PC, 46/95, 101/2003, 6/2015

913H, yn. 213 cr. 1.

923H, yn. 219 cr. 1.

93 3H, yn. 220 cr. 3.

94 3H, un. 222.
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HE O/IrOBapa 3a ocTaBhoueBe AyroBe.”® OIroBOPHOCT CAaHACIEHHKA j€ OTPAaHHYEHA
u conuapHa: CaHacJIeTHUIM COJIMIAPHO OATOBAapajy 32 OCTAaBUOYEBE TYTOBE, CBAKU
710 BUCHHE BPEIHOCTH CBOT HACIEIHOT Jiesa, 0e3 003upa Ha TO Ja JIU je U3BpIIeHa
neoba HacneactBa. [lyrosu ce mely caHacienHMIMMa Jeli€ CPa3sMEPHO HUXOBUM
HaCJIEIHMM JIENIOBUMA aKo U3 3aBelITama He cean mro apyro.* To 3Haum na ako
jenaH caHacJICAHUK IUIaTH 1I€0 OCTaBUOYEB IYT mpema ojapeheHoM noBepuoly (Koju
HE TNpeBa3WIa3d BPEJHOCT BHCHHE H-ETOBOT HACIEAHOT Jiefla), MMa ITIPaBo Jia ce
perpecupa o OCTaINX CaHACIEAHUKA CPAa3MEPHO H-HXOBUM HACIICIAHUM JICJIOBHMA,
MPUMEHOM LUTHPAHOT MpaBWa, Ka0 M OMUITETr MpaBWiIa O MpaBy HCIyHHOIA Ha
HakHay u3 wi. 423 cr. 1 300, y KoMe je mponrcaHo a Ay>KHUK KOjH je HCITyHHO
o0aBe3y MMa MpaBo 3aXTEBATU O] CBAKOT caJy’KHHMKaA J1a My HaKHaaM Jieo obaBe3a
KOju maja Ha mera.”’

5. 3AK/bYYAK

OTBapame CTeYajHOT IMOCTYITKA JOBOIN J0 TYOUTKA MTOCTIOBHE CIIOCOOHOCTH U
OTpaHHYEHha MTPaBHE CITIOCOOHOCTH CTEYajHOT Ty KHHKA.

IIpaBHU TOCao pacrmonarama CTBapHMa W MpaBHMa Koja yliase y CTeuajHy
Macy, KOjH je CTeYajHH TY>KHUK 3aKJbY4HO TOCIIe OTBaparma CTeYajHOTr MMOCTYIIKa, He
MPOU3BOJIM MPABHO JIGjCTBO, OCHM Yy CJIy4Yajy pacrojiarama 3a Koja BaKe OIIITa
MpaBuIIa MMOYy3/aka y jaBHE KIbUTe, a Apyra CTpaHa nMa MpaBo Ja 3axTeBa Bpahame
MPOTUBYMHU0E U3 CTEUajHE Mace Kao CTEYajHH MTOBEPHUIIALL.

OtBapameM CTEUYajHOT MOCTYIIKAa MPEecTajy paHHje CTeueHa YroBOpPHAa M
3aKOHCKa ITpaBa Npeye KyIoBHHE, Y IOTJIey MMOBHHE CTEYajHOT Ay>KHHKA, K0 IITO
je TmpaBo Ipeye KYMOBHHE CYBJIACHHKAa HENOKPETHOCTH, BIACHUKA CYCEIHOT
MOJBONPUBPETHOT 3eMJBHINTA MM KOPHCHHUKA HIyME y IpP)KaBHOj CBOJHHH, OCHM
3aKOHCKOT' IIPaBO TIpedye KYyIOBHHE Jp)KaBe Ha KYJTYPHOM JI00pYy y HPHUBATHO]
CBOjUHH, KOj€ CE HE TacH.

OtBapameM cTedaja HaJl 331y>KOMHOM J10J1a3U O Tallema 3aKOHCKOT IpaBa
npedye kynosuHe PenyOnuke CpOuje, ayTOHOMHE MOKpajuHe M jeIUHHLE JOKAIHE
caMmoyIipaBe, Ha IPeIMETY PECTUTYLIHje, YCTAaHOBJLEHOT Yy Cllydyajy HpBor oTyhema
WMOBHHE, Koja je BpaheHa 3aayxOuHn 1o 3akoHy 0 Bpahamy oJy3eTe UMOBHHE U
obemrehemy.

95 3H, yn. 223.

96 3H, . 224.

9 Kosap, B. (2022). MoryhHocT HammaTe y ciydajy CMPTH H3BPIIHOT JyXHHKA. Paono-npasmu
casemmux, 2, ctp. 86.
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OtBapame cTeuajHOr OCTYIIKA HE I0BOJU 0 Talllelkha 3aKOHCKOT IIpaBa Ipede
KYTIOBHHE JpKaBe Ha KYIATYPHHM IOOpHMa y TPUBATHO] CBOJHHH, jep j€ HCTO
YCTaHOBJHEHO Y OIIITEM HHTEPECY.

OTBapame CTeYajHOT MOCTYITKA HA/I JeTHIM WIAHOM JPYIITBA C OTPaHUICHOM
OAroBOpHOIINY IOBOIM 0 MpPECTaHKa paHUje CTEUCHOI 3aKOHCKOI IIpaBa Ipeue
KYTIOBHHE OCTAJIMX WIAHOBA JAPYIITBA HA yJEIy CTEUajHOT Ty)KHUKA.

AKO je cTedajHH Ty>KHHUK HAa OCHOBY TECTaMEHTa CTEKAao HACIIEACTBO IOCIE
OTBapama CTEYajHOT MOCTYIKA, HACIETHUYKY U3jaBy Jlaje CTeYajHH YIPaBHUK, U Y
TOM CIIy4ajy CTE€4YajHH Iy>KHHK OJArOBapa 3a OCTaBUOYEBE OYroBE 1O BHCHHE
BpEIHOCTH HacieheHe MMOBHHE, IITO 3HAYH JIa j¢ y UTaky OrpaHHYeHa COTHIapHa
OJI'OBOPHOCT.
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LEGAL CONSEQUENCES OF OPENING THE
BANKRUPTCY PROCEEDINGS ON THE BANKRUPTCY
DEBTOR

Abstract:

The paper analyzes legal provisions, the standpoints of court practice, as well
as opinions of jurisprudence regarding the legal consequences of opening bankruptcy
proceedings on the status of the bankruptcy debtor. Special attention was paid to the
transfer of rights and obligations to the bankruptcy manager as the most important
consequence of opening bankruptcy proceedings on bankruptcy debtor. It was
pointed out that the representation and management function are merging in the
person of the bankruptcy manager. It was pointed out the importance of terminating
previously acquired contractual and legal preemptive rights, as a legal consequence
of opening bankruptcy proceedings, and thus avoiding a collision with the legal pre-
emptive right of the secured creditor on the subject of separate or pledge right.
Problems related to the termination of the legal pre-emptive right on the subject of
restitution in case of bankruptcy of the endowment, then the pre-emptive right on
cultural goods, as well as the termination of the legal pre-emptive right in a multi-
shareholder limited liability company were analyzed. Issues related to the issuance of
an inheritance statement if the bankruptcy debtor acquired the inheritance after the
opening of bankruptcy proceedings on the basis of a will are explained.

Key words: opening of the bankruptcy proceedings; legal consequences;
preemptive rights; inheritance statement.
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