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BPCTE PEOEPEH/IYMA 1 JEJCTBO PE@EPEH/IYMCKUX OIJIYKA'Y
HOBUM 3AKOHCKNM PEHIEIbVIMA CPBUMJE
Caxceitiax:

Pecpepergym Kao uncmpymeniii Heilocpeghe gemoxkpaiiiuje Upegciniasma jegan 0g KIACUYHUX
yciasHoupasHux unciauiyima. Miax, y fioineqy rweiose UHCIAUMY WUOHATU3AYUje HOCiHiofe Pasu-
YUiia pewierbd y yiupegHom ipasy, Koja oipegemyjy u weios peanty WoAUTAUMKY 3HaA4dj. Ycilias
Cpduje ia ogpelyje kao odnux ociieapusarea ipahancke cysepeHoCHiY, K0ja iipeqcitiasroa iemenHo
yciasHo Haueno, ipegeulajyhu Hexonuko epcina pegepeHgyma, ca pasTUMUTAUM Jejcili60M U 3HA-
uajem. Vimajyhu y 6ugy ga je ot geo ycitiagomieopHoi ociiiyia, ga ce iyiiem teia Moiy GOHOCUTY
u gpyie ognyke u3 HagnexHOCHIU UpegciiasHUUKUX opiand, HA CBUM HUBOUMA B1IACHAU, d ga ce
CywminuHcKka Tuiarea peeperngyma ypehyjy 3aKoHom, og kéanuiiemia u GOTLYHOCTAY 3AKOHCKUX
peuierba 3a6Ucl y K0joj Mepu YciiasHo Haueno o ipahanckoj cyeepeHociiiy uma ciiéapar wonu-
wuuKY cagpicaj, e y kojoj mepu pedepeHgym upeqgciniasva epuxacry HoNUmUUKY UHCTHUTLYUU]Y,
Kao Wilo y cry4ajy Heagexeaiite 3aKOHCKe peiyaaiiiuse oH Moxce HoCiiailiu camo gexop yciiasHol
nopetnika. Y Cpouju cy yceojena H08a 3aKOHCKA peuletoa 0 pedepengymy, Wio je Ouna u HyxHa
npeiniiocimaska yciasHux apomena. Hosum 3akoHckum peuserouma cy ypehere pasnuuuitie spciiie
pedepengyma, ca pasnuMuiBuM gejciiéom U 3nauajem, Wito tpegciiasva UeHmpana Auinara y
080M pagy. 3axorcka peiynainiusa 00yxeamia pasnuuuiiia MawepujantoipasHa u ApoyecHa peule-
1oa, €A HU30M JeNUKAMIHUX TUTIAteA KOja YUYy HA Cam KAPaKiiep 08e HONUTUYKe UHCTAUTIY Yuje.
IocebHy saxrocii umajy Auitiara Koja ce w4y kapakiiepa 0gnyxka Koje cy ycineojeHe Ha Hpeili-
XOGHOM, PaKynTAaATUEHOM UMY CABETAOGABHOM pedhepergymy, tuxose 00ase3HOCTTIU, MoTyhHOCTTIU
KacHuje usmene uing.

Kibyune peun: pedepergym, ipahancka cysepenocis, gemokpamiuja, ycinas
VBop

[IpencTaBHMYKa IEMOKpATHja PECTaB/ba JOMUHAHTAH OONIMK MONUTIIKOT TIOPEeTKa KOjI je
3aCHOBAH Ha IJiej} HAL[VIOHA/THE CYBEPEHOCT 1 OONIMKOBAH Y MOIEPHO]j ipykaBit. CBAKII Off IbeHIX
MOJIaTIUTETA TIOf[pa3yMeBa Ia ce CyBEPEHOCT IPMMApPHO 0CTBAPYje MPEKO HEOCPeHO M3adpaHux
TpeICTaBHIKA, TyTeM KOjUX Ce IIPBEHCTBEHO BPIIY YCTABOTBOPHA ! 3aKOHOAaBHa BIacT. VIHCTpy-
MEHTM HeToCpefiHe AeMOKpaTHje caMo KOPUTYjy WM IONYHhaBajy MPeACTaBHIYKY IeMOKpPATH;jy,
He joBofiehn y muTame beH Kapaktep. CyIITHHCKY, TIOCTOjabe 1 eeKTUBHOCT MHCTPYMEHATa
HeIIOCpefHe IeMOKPaTIije, YITTABHOM je Be3aHO (He 11 MCK/bYIMBO) 32 YCTABOTBOPHY 1 3aKOHOJIaB-
Hy TpaHy ipkaBHe BIacTu.!

D" U nemocpeyniHa ieMOKpaTtja MOXKe YK/by4iBaTU MOCTOjathe HeKIX PKaBHIX OPraHa, YKOTUKO Ce Hero-
CPemHO Of CTpaHe rpah)aHa IOHOCe HajBaXKHILje OIyKe KOje ce TUYY p)KaBHe BIACTH, JOK Ce HIXOBO
crpoBoberbe 11 KOHTPO/Ia MOXe TIOBEPUTH MatbeM Opojy 3a To OupaHuX rpab)aHa, OTHOCHO Jp)KaBHUX
opraHa. 3a PasnuKy Off He, y IOMyHENOCPeAHO]j IEMOKPATUjU OfTy9MBabE j€ TOie/beHO, BHIIE Y KOPUCT
TIpefiCTABHMIITBA, C TVM JIa e TIPaBJ M3BecHa pasiyKa (10 IpaBITY peMa MOMITIIKOM KPUTEPUjyMY,
CeM y CIIy4ajy YCTaBHUX IIPOMeHa) y IOITIeAy 3Hauaja OfyIyKa Koje ce IOHOCe, Te je 3a OHe Koje Cy 03Hade-
He kao rocedo BaxxHe npepBuheHo (1) HemocpenHo ofTydnBame rpabaHa.
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[IpencTaBHIYKa eMOKpATHja je Off CBOT HACTAHKA M3NIOXKeHA 030M/BHIM KPUTUKAMA, jep je
TOCPEJHOCT CYNIPOTHA TeME/bHMM IIPMHINIMMA IOMUTIYKOT CUCTEMA Y KOjeM je HacTana - ClIo-
domu M jeHAKOCTH, M3PAKEHNM Y TEOPUjU APYIITBEHOT YTOBOPA 1 HAPOJHE CYBEPEHOCTI, YCTIEN
yera cy rpahaHu 1 mIX0Ba BO/ba OCTA/IN UIAK APYTOPA3pefHN 1 MOCPEJOBAHM CYOjeKTH OIy-
yyBama. [JokyIaj oTKIamama OBUX HEOCTaTaKa YBoherbeM MMIepAaTHBHOT MaH/IaTa, O031BA I
ckapahnBameM MaHJaTa M3adpaHyX MpeACTABHIUKA, Hje YCIIeo f1a POMEHY CYIITHHY IpuMendu
- mocpenHOCT. Kako je Baxima HeodopyBa MPeTIOCTaBKa O TeXHNYKO] HeMOTyhHOCTH Hermocpe-
He JIeMOKpaTHje, y jeoM dpojy ApkaBa y 0Baj MOMUTUYKY NOpeAak yrpaheHa cy mojenyHa cpef-
CTBA HEIIOCPENHOT U3paKaBama BO/be CBUX rpabaHa, TaKo Ia Hije HACTA0 HOBYM OO/IIK MOpeTKa,
Bel caMo Moja/IMTeT OCPefHe IeMOKpaTHje Koja je, 3aBUCHO Off BbUXOBOT MHCTUTYLMOHATTHOT U
peaJIHOT 3Hayaja Ha3BaHa IONYHENOCpeHa ieMoKparuja. Haume, mocpenna geMokparnuja 1 fajbe
TIpeCTaB/ba OCHOBHI OOMMK KOjit je caMo MOJVU(IKOBAH HEKMM MHCTPYMEHTIMA HETOCPEHO-
cri. [Topey Tora, HemocpegHa CpeficTBa M3pakaBamba MOMNTIYKE BO/bE HEMAjy cpemmby a3y y
TIpOIjecy JIOHOIIEeba CBake OJIyKe — paciipasy, Beh ce offHOCE MM Ha IPBY (asy - Ipefiarame,
VUIY Ha TIOCTIENIIbY — OJTy4MBaIbe.

Pedbepenziym Kao KacuyaH MHCTPYMEHT HEMOCPeHe IeMOKpaTHje IOCTOjU Y BenuKoj BehuHu
npkaBa Koje cy hopmatHe IeMOKpaTIje, C THM Jja Cy HeroBa MHCTUTYIMOHA/IHA pelleba I 3Havaj
BeoMa pasmuntit. Ycras Penydmuke Cpduje pedepennymy Aaje mocedan sHadaj, ogpehyjyhu ra
eneMeHTOM rpabaHcKe CyBepeHOCTH Kao TeMe/bHUM HaueroM. Jmak, meroB CTBapaH 3Hayaj 3a-
BICH Off KBa/IUTETA I IIOTIIYHOCTH 3aKOHCKIIX pelilerba Koja r'a 0XXUBOTBOPY)Y, @ Koja 0dyxBarajy
pasmyiTe MaTepyjaHe i IPOLeCHE aCIIeKTe OBOT IUTamba.

YcraBHe oppende o pepepengymy

JenHo opy ocHOBHuUX Hauena Ycraa Cpduje jecte Haveno rpabancke cyBepeHocTH (4L 2), Koje
NpeJiCTaB/ba TeMe/bHi PUHIMI BeHOT YCTaBHOT cicteMa.?) OHo npeiBuha 1a cyBepeHoCT MoTH-
4e off rpahana, fja rpabyanu cyBepeHOCT Bplie peepeHIyMOM, HAPOJHOM MHNUIVATIBOM I IPEKO
CBOjVX CT0OOAHO M3adpaHNX IPeCTABHIUKA, Te A HIfjefjaH AP>KaBHY OPraH, OMMTIYKA OpTaHy-
3allyja, Ipyma WM MOjefyHAL] He MOXKe IPYCBOjUTH CyBepPeHOCT Off rpal)aHa, HUTH YCIOCTABH-
TH BJIACT MIMO CTTOQONHO M3paxkeHe Bosbe rpabana. lake, camum YcraBoM cy npegsubena asa
odmika (Tomy)HemocpenHe AeMOKpaTHje — HapofiHa MHMIyjatnsa u pedepennym. Takobe, Ycras
npepsuha fa ce mpaBo rpal)aHa Ha IOKPAjIHCKY ayTOHOMM]Y I JIOKQIHY CaMOYIIPaBY, KOjUM ce
[ip)KaBHA BIACT OTPAaHIYABA, OCTBAPYje HEMOCPENHO MM MPeKO CTOJONHO M3adpaHNX MIPefiCTaB-
HYKa, JaK/Ie pedepeHIyM je jefaH off efeMeHaTa Koji 4iHe CaMy CYIITUHY YCTaBHOT KOHIIETTa
nrenentpamusanyje. Hademne ofpende o rpah)anckoj cyBepeHOCTH IpeCTaB/bajy OKBHUP 3a TyMa-
Yerbe I IPUMeHY IPYTHX YCTABHUX HOPMI, ajli M CTBaparbe U MPUMeHY CBUX MPaBHUX HOPMU ¥
ycraBHOM cucremy Cpduje.

Y ycTaBHOj Teopuju ce HaBofie 4 OCHOBHA MHCTPYMEHTA HEIIOCPEJHOT M3paKaBama rpahaHa
y TPeJCTaBHUYKOj IeMOKPATHjY — HAPOJHA VHUIMjaTUBA, pepepeHiyM, HAPOLHN BETO 1 IIe-
ducrut. CBakako ja pedepeHsiyM MpeCcTaB/ba Haj3HAYAJHI]H ¥ HAj3ACTYI/bEHN[H MHCTPYMEHT.
Kao Taxas, on moppasymeBa onipehene ycmose, 6e3 Kojux OH He MO)Ke MIMaTy OYeKVBaHI 3HAYaj,
HATIPOTHB MOXe Ce IPETBOPUTH Y CBOjy CYmpOTHOCT. MapkoBuh HaBOAM /iBa OCHOBHA YC/IOBA:
fra dupauy MOTy CTOSOMHO fia ce M3pase, IITO MOJPA3yMeBa HU3 MaTePHUjaTHIUX U IIPOLIECHNUX Ta-
paHuuja 1 ga dupaun dyay foBo/BHO KBa/MUKOBAHM, KaKO O1 MOITIM JIa M3pase CBOjy CTBAPHY
BOJbY, IITO IIPEJICTaB/ba CokeH 3axteB.>) [IpefIyciIoB 3a CBe TO jecTe TeXHMUKOT KapaKTepa, a T

2)
3)

Majsarunh, M. (2009). Komenitiap Yeitiasa Peiiydnuxe Cpduje. beorpan: Koupan Anenayep, ctp. 13.
Mapxkosuh, P. (2015). Yeisiasno ipaso. Beorpap: IlpaBuu daxynret Yuusepsutera y beorpapy, crp. 217.
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je jaceoha 1 PeLU3HOCT MOCTaB/beHOT pehepeHYMCKOT IITakba, KOje Ce YITTABHOM CacTojasio 13
I7Iacama 3a jefiHy Off /iBe OIILje ,3a/[a” U ,IpoTus/He” MehyTuM, y cBeTy Cy IpUCyTHe 1 HOBE
TpaKce, T3B. BULIECTPYKOT OfTy4NBama Ijie Cy dupaunma noHyheHn BUIIECTPYKI OATOBOPH, YaK
1 [0 meT noHyhenux oprosopa (y Aycrpamiju, IlIBajuapckoj, [lsenckoj, na Hosom 3emanny).
Vmak, oBa BpcTa pedepeHsiyMa o HeKyMa IpefCTaB/ba CYLITUHCKU HOBY IIPAaBHY MHCTUTYLH)Y,
KOja MOTM(YKYje OCHOBHM IIOCTY/IAT pedepeHyMa — ahypMATUBHO U/IN HETATUBHO M3jalllbaBa-
the Ha TIOCTaB/beHo TTame. )

Y texcroBuMa Baxkehnx ycrasa y cBety, aHamza (Kyriemnth) noxasyje ga o momenyux 69
yCTaBa Koju cafipke MCKase O CPEfICTBIMA HEIIOCPEHOT M3paXKaBamba Bojbe rpabaHa, mux 23 He
MMeHYje HII jefHO TOCedHO cpeficTBO, Beh caMo roBopit 0 , JUPeKTHO]” AeMOKpatuji, Aa 40 ycTaBa
TOBOPM CaMo 0 pedepeHfyMy (36) 1 0 pedepeHIyMy 1 joLI HEKOM MMEHOBaHOM 0OIUKY (4),
3 ce, Toper; pedpeHyMa, TOBOPH O ,APYrUM od/MIMA IMpeKTHe feMokpatuje”. [lakie aHamusa
CaBpeMeHMX YCTaBa II0Kasyje la ce CPeICTBA HelloCpefiHe IeMOKPATHje MM He MMeHY]y U/ je TO
pedepeHsyM y3 eBEeHTYalTHO HeKU APYrU MHCTPYMeHT. Takobe, Y YCTaBHOj U MOMTIYKO] IPaKCH
jaB/bajy ce pedepeHAYMI U IIESUCHUTH Y ApXKBaMa Koje Y CBOjIM YCTaBMMa YOIIIITe He TOBOpe
0 HENOCPeHOj AeMOKPATHju U HeHuM cpefctBuMa (Bennka Bpuranuja, Xomanauja), kao mro ce
mory iponahu mpumepn Tyie je pedepersiym ycraBHOM mpenBihen, amn Hirkajy Huje kopuihen. )

Yeras Cpduje nosHaje Bume BpcTa pedepernyma. [lpema Teputopuju Ha Kojoj ce ofpKaBa
Pas/Kyje ce pemydmuKL, IOKPajIHCKN 1 ToKaHN pedepenayM. Perydmnaku pedepennym pac-
mucyje Hapopua cxymmrmuza, BehuHOM off YKYIHOT dpoja mocnanyka. YcTaB pasimkyje u mpet-
XOJIHV ¥ HAKHA/IHN pedpepeHnyM, Te 0daBesHN 1 GaKynTaTUBHIY, Kao U 0daBedyjyhu u caBeTopas-
. Takobe, 3akoHcKM ypebyBarmeM ce MOTY BPIIUTH 1 ipyTe MOfie/e WK OHe MOT'Y Iipousahu u3
npexMeTa pedepeHyMCKOT M3jalllbaBamba.

Kao najBaxxnuju, Ycras Cpduje ypebyje ycraBoTBopHY pedepeHAyM, KOjI je ¥ Clydajy mpo-
MeHa opipeherx fenoBa YcraBa odaBesaH (mpeamOyia, Hauena, /byfcKa Ipasa, ypebeme BracTy,
TpoMeHa YcTaBa UTH), @ Y OCTa/INM NuTamyuMa Gakynrarusas. Vimajyhn y Buny aa je ommyxa ou-
paua Ha pedepenymy y oda ciydaja odasesyjyha, a y IpBoM C/y4ajy OHa MMa KOHCTUTYTUBHY
KapakTep jep de3 me HeMa HY IIPOMeHe YCTaBa, @ Y IPYTOM OHA MOXKe MMATV KapaKTep HapOJHOT
BeTa, POK Y KoMe ce pedpepeHfyM MOpa OfpKaTH je MUTambe Koje IpeBasyIasy IpoLefyparHu
3Hauaj. Hanme, y crmydajy HemocTojama ycTaBHOT poka XMIOTeTIaKy Ou Onrma 3amMucimBa Moryh-
HOCT MaHMIy/anuje kojom Ou ce pedepeHyMcKa IOTBPJA OF/Iarama y HefoIIef I HelpyMe-
PEHO JIyTo, ca HaMepoM fia Ce HaKHAJIHO JIETUTHMIIIE TIOMUTINYKA Bo/ba ABOoTpehuHcke BehuHe,
CYIIPOTHO 3aMUCTH Jid Ty BO/bY MCTOBPEMEHO 1 Oe3 ofjararma IpaTi 1 Bo/ba Oupada, jep y cy-
IPOTHOM JIETUTMMUTETA HeMa, a yTPOXKaBa ce ¥ caM IIpUHLMI IpasHe curypHoctu. ITo Yerasy,
rpabanu ce Ha pedpepeHyMy U3jalImbaBajy HajkacHUje y poKy off 60 laHa Off JaHA YCBajamba aKTa
0 IPOMeHN YCTaBa.

YcraBHO peliiere Koje 13a31Ba HajBIIe JyleMa jecte BehiHa Koja ce 3axTeBa Ha pedepeHyy-
My 3a IOTBpAY mpomeHe. [IpomeHa YcTaBa je ycBojeHa aKo je 3a IpoMeHy Ha pedepeHyMy rmaca-
nma BehyHa n3anux dupava, MTO je dmaxky 3aXTeB Y OTHOCY HA pelllerba IIPETXOHOT YCTaBa Koju
je 3axTeBao BehyHy ymucanux dypada 11 Koja je, TeOpUjcKit, dmyika mpeju rpahancke CyBepeHOCTI.
C iM y Besn MOKe ce TIOCTaBUTH NNUTambe [ T je IETUTHMHA OfTyka BehuHe Koja je Mama of
HATIONOBMYHe BehyHe CBYX dupaya, a IOr0TOBO aKo Ha pedepeHAyMY Huje yuecTBOBajIa BehuHa
off ykynHor dpoja dupava! Vako je YcTaB 1o TOM nuTamy jaca, BpeJHOCHN CTaB UITAK OFCTYIIA OF

4)

Baduh, /1. (2019). Pedepenaym - sHadaj, Bpenroct u Bpcte. [lonuiniuuka pesuja 02/2019, ctp. 188.
5)

Kyrneumh, B. u Tonuh, [I. (2017). Yeinasno ipaso. Hosu Cap: Ilpasru dakynter 3a mpuBpeny u mpaso-
cybe, crp. 161.
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K/TACHYHIX TeOPHjCKUX 0djaliiiberba, aut 0 Koje Mepe? Ompasfjatbe ce HA/A3) M0 MICTOM IIPYH-
LIMITY Ka0 1 y C/Iydajy u3dopa (Kao u y crydajy LieHsyca rakobe) - oicycTBo Bosbe opipeheror dpoja
dupaya Ja y4ecTBYjy y OIIyLIM He CMe Be3aTy pyke OHIMA KOji Cy 3a TO 3anHTepecoBaty. Meby-
TUM, YCTaBHM pedepeHyM 300T CBOT 3HAUaja 3aXTeBa I MOCEdaH TPETMaH, ajlyt ce OH He MOXe
IIOCMATPATH OfBOjeHO Off APYTVX e/leMeHaTa Koji UiHe MOCTYIaK IIPoMeHe YCTaBa, IPBEHCTBEHO
of; Opoja dpasa n saxTeBaHe nocnanuyke sehune. Vimajyhu y Busy na Yeras saxresa gporpehnHcky
BehuHy y ode dase y HapopHoj cKymIITIHY, yKTamatbe 3aXTeBa Y HOITEAY M3MA3HOCTH 32 YCIle-
mHOCT pedeperyma i Aabe Ycras Cpduje cBpCTaBa y pefi KpyTHX yCTaBa.

[Tpumep 00aBesHOI, IPETXOAHOL, a/li CaBETOJIABHOT pedpepeHAiyMa jecTe OHAj KOji Ce THYe
IIPOMeHA Ay TOHOMHIX ITOKpajuHa. HoBe ayToHOMHe IOKpajitHe MOTy ce OCHMBatH, a Beh ocHoBa-
He YKUJaTV TN CIIajaTyl 10 OCTYIKY IpeaBubeHoM 3a IpoMeHy YCTaBa, ay IpefIor 32 OCHYBA-
b€ HOBJIX /I YKUJakbe, OJHOCHO CIIajarbe MoCcTojehnx ayToHoMHMX oKpajiHa yTBphyjy rpahann
Ha pedepeHayMy, Y CKIafy ca 3akoHOM. Takolye, TepuTopyja ayTOHOMHIX IOKpajitHa He MOXe
ce MemaTy 0e3 CaIIaCHOCTY HeHNX rpahaHa n3paxeHe Ha peepeHiyMy, y CKIafy ca 3aKOHOM.
3aKoHCKO ypehuBame y 0BOM CTy4ajy nma npeji codOM HU3 [eMMKATHIX MUTamba, Kao WITO je -
Tambe Ha K0joj Ce TePUTOPUjY OH OFPKaBa, Y KOM POKY ce OJJTyKa HakoH peepeHyMa JOHOCH,
MOTYhHOCT IOHaB/batba pedepeHyMa, CTeneHa PaKyITaTMBHOCTH ITH, IPY 4eMy ce Takobhe Mopa
BOZWTI PayyHa O MUIUbeHY YCTABHOT CyAa O OBOM IHUTamy, 0 4eMy he duTu peun y HacTaBKy
u3/arama. Ycras npesuba caBeTofaBHy pepepeHayM 1 y IOy IPOMeHe jefliHILA TOKaTHe
caMoyTpaBe, MPOIICYjyhut ja OCHUBAY, YKIAY 1 IPOMEHI TEPUTOPUje IPETXONM pedepeH-
IYM Ha TEPUTOPU)I T€ je[MHILIE IOKATHE CAMOYIIPaBe.

Taxolye, Ha 3axTeB HajMamwe 100 000 dupava wu kaja To 3axTeBa BehyHa HAPOJHNX MOCTA-
Hyka, HapogHa ckymmTiHa pacmmcyje pedepeHsiyM 0 MUTambIMa U3 CBOje HAIEXHOCTH (TO je
(baxynTaTMBHMY, yIIABHOM 3aKOHOJABHY pepeperiyM). VI3yseB y clrydajy 0daBesHOr yCTaBHOT pe-
depenyma, y ocTanMM CUTYyaIMjaMa eroBO pacIicuBame M fiejcTBo ofpehyje cama Hapogna
CKYIIITHHA, OO [1a Ce I)heHOM CaMOCTATHOM OfTYKOM OH PACIICYje, MM TaKO WITO je TPeior
3a IIpOMeHy TOKpajuHa uTh. yrephen Ha pedepernymy He odasesyje. Takobe, 3akoHOM ce, Toper
TpolecHux, ypebyjy u miTama off 3Hauaja 3a AejcTBO pedepenayma, ykmbyayjyhu u MoryhHocT
IIpOMeHe OJJTYKe JOHeTe Ha pepepeHIyMy, OFHOCHO heHe pean3allije y Clydajy IpeTXOAHOT UK
abporatuBHOT pedepeHryMa. JeTHOM pedjy, YCTaBHI KOHIIENT pedepeHiyMa OrpaHiyeHo Kopy-
Tyje IpeficTaBHIYKY IIPMHINII BIIACTH.

Yeras Cpduje je ncxmyuno ofpehena mirama u3 MoryhHOCTH pedepeHIyMCKOr i3jallmbaBa-
1a. Hanwme, on je 3adpanno ma ce Ha pedepeHyMCKO U3jalImaBambe CTaBe OHA MITaba Koja 110
CBOjOj IPYUPONM HUCY HAjIOTOJHM}A 32 TO, Kao wLITO Cy u3dopHe HayrexxHoctn Haponue ckym-
ITVHE, 3aKOHN O /BYJCKMM ¥ MABMHCKIM IPaBIMa, TIOPECKN M QMHAHCHjCKM 3aKOHN, OyIleT,
aMHecTHja, odaBe3e U3 MelyHapOJHNX YToBOpa, yBoDeme BaHPENHOTr CTama. 3a BehuHy OBNMX
IUTamba Koja Cy M3yseTa 13 pedepeHyMa MoCTOje OUMIIEHI Passio3n HUXOBe HEMOJOdHOCTH
3a pedepeHyyM, jep du ce KapakTep THX INTama CYITHHCKY mpoMeHno. Haume, pedepennym-
CKUMM OJITyYMBambeM IapaaMeHTapHu u3dop Ou ce mpeodpasno y HemocpenaH, unme Oy IuTambe
OZITOBOPHOCTI, KOje YIHY CaMy CYIITHHY TTapTaMeHTapHe Bajie, S11o 0decMUIbeHO, a MITamha
Ko 1ITO je aMHecTHja, dyyer wm MelyHaponHe odaBese moctama du nako mpefMeT HOMUTIYKe
MaHMITy/aIije WM 37I0YToTpede, CYIPOTHE II/bY HIXOBOT YBoDerma, Kao MTo du ce piposa 1
CYIITVHA ap/IaMeHTapHOT OfLTy4NBaa o dyieTy odecmuca. Vmak, uck/byunBambe LieNOKyIHe
001acTH JbYACKNX IIPaBa, Koja ce POTEXY Ha HajpasIuduTLje 0O/IacTI KMBOTA, MOYXe Ce I0BECTH
y UTambe, TOr0TOBO IITO je YCTaB yTBP/MO IPUHIUII HeIOCPe/iHe IPIMeHe TapaHTOBAHNX IPaBa,
Te JIa ce OCTUTHYT! HIUBO JbYACKUX 1 MABJMHCKUX [IPaBa He MOXKe Ce CMAbUBATH, KOj) CaMi 110
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cedy IpeiCTaB/bajy 3HaYajHe MHCTPYMEHTe 3alITHTe. VK, Ha OCHOBY YCTaBHUX pellea o pede-
PEHAYMY MOXKe ce KOHCTaTOBATH Ja OMpady HeMajy UCTY HAfIeXHOCT KA0 IAp/IaMeHT, OfHOCHO
TIPETEXXHOCT MPEICTABHITIKOT Y OFHOCY Ha HETIOCPE/IHM aCIeKT IIOPeTKa YaK I Ha HUBOY ypehema.

Hosu 3akoH o pedepengymy

Mako je YcraBau 3akoH u3 2006. rofyHe IpommicBao 0daBesy yckmahiBarma CBIX 3aKOHA ca
Yerasom fio 31. asrycra 2008. rogyHe, 3akoH 0 pedyepeHyMy I HAPOHOj MHUIMATHBY OCTAO je
Heycar/aieH cse 1o 2021. ropuse. Ycras Helro fieta/bHije ypebyje ycraBHu pedepeHnyM, Kao 1
HJ3 MUTamba Koja ce OfHOCE Ha pedepeHyM Koju pacmuicyje Hapopna ckymmTyHa (mpepiaraui,
IMTama Koja Cy MCK/bydeHa 13 pedepeHyMCKOT M3jalliibaBarba), Te IPOIICYje Aa ce pedepeHmyM
ypebyje 3akoHoM. Y ToM morneny je u Benernmjancka xomucuja (koja je HepopMamHO mocTana
YCTaBOTBOPHM UMHI/IAL, Y T3B. Ap)KaBaMa y TPaH3UILVjJ, HAPOUUTO OHUM Koje Cy jOII yBeK Ha
LIyTy uuTerpamymja y EY”) y ceom mymbewsy o Yerasy Penydmuke Cpduje (LIJ1J1-AJ1/2007/004)
op 17-18. mapra 2007. rogyHe Ipenopy4una fa ,paau npumere yaana 203. Ycrasa, 3akoHOfaBal
Cpduje he mopatu a ycBoji 3aKOH 0 OPraHM30BamY YCTaBHOT pedepeHyMa Koju Tpeda a dyne
y carmacHoCTy ca HademiMa usHetuM y Kopexcy nodpe mpakce y odmactu pepepenpyma’

3aKoH 0 pedyepeH/TyMy U HAPOJHOj MHMIMjATHBY oHeT 1994. romune® Huje Suo momodaH f1a
ce Ha OCHOBY Hera CIIpoBefie npeacTojehu pedepeniym o norBphusamy AkTa o mpoMeHn Ycrasa
u3 2022. romune. Hanwe, y oSpasnokersy 3akoHa o pedepeH/TyMy 1 HapOJHOj MHUITMjaTUBH ) Ce
HABOJI /1A je OH 10 HN3Y CBOjUX pelllerha pecTPUKTUBAH, IpeBasnbeH 1 HecaraacaH Ompesie/berb-
Ma HOBOT YcTaBa, kao i npenopykama Caseta EBpore y oBoj odmactu (ITpemopyka 1704/2005 nop,
Ha3UBOM ,Peepenymu: ka godpum mpakcama y Eporn” u IIpenopyka 1821/2007 nop HasuBoM
»Kopekc godpor noxarmama y odmacty pedeperiyma’). Y 0CHOBH, peMa MULIbERY NPejIaraya,
Taj 3aKOH He omoryhyje rpahannma fia euKacHo 0CTBapyjy cBoje IpaBo Ha ydemhe y BpIIewy
BJIACTY ITyTeM HapojjHe MHMIMjaTuBe I pedepernyma. [lopen Tora, Hapopsa ckymmuse je ycBo-
juna 3akoH o notphusamwy JomarHor mporokona EBpornckoj moBesbyt 0 10KamHOj caMOYIIPaBy O
TpaBy ia ce Y4eCTByje y moc/oBuMa okanuux Bactin.®) lomarinm npotokonom ce odesdebyje
TIpaBHY OKBYP KOjUM ce FapaHTyje PaBo Ha yyelrhe y MoCI0BMMA TOKATTHUX BIACTY ¥ YTBphyje
cafipXXIHa TOT IIpaBa; yTBphyje ce 0daBesa mpkaBa MOTIMCHNIA Ia TIPESY3MY CBe Mepe Koje Cy
y QyHKUMjU OCTBapyBamba IIpaBa Ha yYeCTBOBAMbE Y MOCTOBIMA OKA/THUX BJIACTH, IOO/IDKe UX
HaBofehu y MCTOM JOKyMeHTY.

Op xBamuTeTa ¥ MOTIYHOCTM 3aKOHCKMX pellerma 3aBUCH APYIITBEHA M MOMUTHMYKA y/IOTa
pedeperyMa, 3a Kojy ce y TeOpHji HaIJalasa fja UMa MWUPY AMMEH3W]y 1 IpeBasyIasy caMo
IUTame 0 KOMe ce OfLIydyje, a 0 K0joj ce IIOCeOHO MOpa BOFUTY padyyHa PUIMKOM CIIpOBODema
ycrasHor pedepenziyma.”) Y TOM TOITIEy 3aKOHCKa pelemba cy Ta Koja 0desdelyyjy merosy Ba-
CIIUTHY Y7IOTY, YIIOTY IOMUTIYKe efyKaiuje u eManuumamyje.'?)

3axoH noTBphyje cmodony pedepeHyMcKor UsjalImbaBamba, Koje je MIaHo ¥ TajHo. [Tutame o
KoMe ce rpahany nsjammasajy Ha peepenyMy Mopa SuTi M3PaKEHO jaCHO I HEIBOCMUCIIEHO,

©)  Cnyxdenn rmachuk PC, Op. 48/1994 u 11/1998.

)
) CryxSenu rnacamk PC, 8p. 111/2021 n 119/2021.
)
)

~

8
9

Cryxdern rmacayk PC - Mehyraponan yrosopn, 8/18

Hacruh, M. (2017). Hemocpeno yuemthe rpafjana y moctymnky npomene ycrasa. Y: lllapyesith Epun, Cu-
mosuh Jfapko (mpupenumit). Pesusuona enaciii y Cpduju - iipouegypantu aciiekinu yciiasHux ipomena.
Capajeso: ®onpanyja Llentap 3a jaBHo mpaso, cTp. 107.

Bume y: Bpajc I1. (1933). CaBpemere femokparuje - Tpeha kmira, lena Kon, Beorpan, 1933, ctp. 157-
161.
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TaKO fa Ce Ha Ibera MOXKe OJTOBOPUTH peyjy «3a” WM «IPOTUB’, OHOCHO peyjy «fa” VN «He',
a He CMe SUTH M3PaKeHO TaKo /1a fiaje IPEMIHOCT MU CyTepulle jeial off Moryhux ogrosopa.'!
[Tpe foHolema OfTyKe 0 pacycuBamy pedepernyma, ondop HapopHe ckymiTiHe HajiexaH 3a
yCTaBHA IMTaba OFHOCHO HAUIEKHO PAJHO TeNO MTOKPAjUHCKe M JIOKATHE CKYIIIITHHE AyXKaH
je ia pydaBy MO3UTUBHO MUII/berbe Ha/lTeXXHe KOMICHje O TIPeM/IOry pedepeHIyMCKOr UTamba
ca IoHyheHNM ofroBopyMa.

JemHo off muTama Koje je HaINalleHo y IPETXOMHNM M3/IaTambiMa, a Koje 10 3Ha4ajy IpeBa-
3J71a3) MIPOLIECH) KAapaKTep I UMHU SUTHO MuTame pedepeHAyMCKOT U3jallmbaBarma jecTe pokK y
KOMe ce OH MOpa OfjpXaTH, a Koje je ypeheno 3akoHom. PedepenniyM ce Moke ofpiKaTyt HajpaHuje
45, a HajkacHuje 60 JaHa O JaHA pacIIICUBama pedepeHnyMa. Y CIydajy pacmicusama pede-
peHiymMa o IpoMeHy YcTaBa, pedepeHAyM ce MOXe OfpXKaTH Hajpanuje 45 aHa off JaHa pacru-
cuBama pedepeniyma, a HajkacHuje 60 laHa OFf JaHA YCBajama akTa o MpoMeHy YcTasa. Vimak, y
TIO/INTIYIKO] jABHOCTH C€ jaBIIIa JV/IEMA, A KOja ce Tyye MOryhHOCTH IIOHaB/bama pedepenyMa Ha
HeKVM OMPaYKUM MECTHMA, YCIIef KOjUX Ce Taj POK IPAaKTUYHO TOMepa, IITO je TpedasIo N3pU4mTO
ypemuti, iporucyjyhu ia y ToM CIydajy poKoBH He TeKY, jep pedepeHyMCKO U3jalbaBarmbe He
TpI OM/I0 KakaB OQMMK OCIIOpaBarba IErNTUMNITETA, Ka0 HU NPOLieCHe HeOCTATKe KOji Ce MOTy
Be3aTH 32 IO/IMTIYKE OTHOCE.

Bpcre pedpepennyma

3axoH npenusHuje ypebyje Bpcte pedepenayma. 3aBicHO 0ff BpcTe pedepeHAyMa, MOCToje
PA3IUYNTI OO/IMIIN HETOBOT fiejcTBA 11 00aBe3a HaIeXXHOT ap/IaMeHTa.

IIpBa mopena pedepenHymMa BpuIM Ce HA OCHOBY odaBe3e BberoBor pacmucubama. C THM Y
Be3! 3aKOH pas/uKyje odaBesHu u daxynraruBHu (HeodasesHnu) pedepennym. Ha odaBesnom
pedeperpmymy ce rpaharn HemocpeHO usjalIbaBajy 0 MUTAbUMA 32 KOja je YCTaBOM, 3aKOHOM 1
CTAaTYTOM ayTOHOMHE IIOKpajiHe I jefyHMIIe TOKaTHe caMoyTpase ofipeeHo /1a 0 meMy ofmydyjy
rpabarn pepepengymom. CKyNIITHHA je Y TUM CTy4ajeBUMa Y)KHa Ja JOHeCe OJTYKY O pacI-
cuBamy pedepeHyMa. YCTaBOM je IPOIMCAHO [ je pedepeHIyM 00aBe3aH 3a POMeEHY YcTaBa
VI 32 OCHUBAMeE, YKUJabe U IPOMEHY TePUTOpPHje ayTOHOMHE IOKPajuHe MV jefMHMLE JIOKa-
He caMoympase. Y TOITIe[y HaBe[eHVX IINTamba OfIyKa Ha pedepeHayMy IMa PasIMduT CTeleH
00aBe3HOCTI jep je IeHO JiejcTBO ofpel)eHo kapakTepoM MNUTama O KoMe ce OfIydyje, a Koju je
neduHycan YcTaBoM (OHOCHO CTaTyYTOM JeLieHTPalN30BaHNX jeMHNUIIA KOJ| INTakba 13 HIX0Be
HapiexxHocTy). Mnak, de3 0d3mpa Ha 00aBe3HOCT OfIyKe HA 0BOM pedepeHyMy, de3 meroBor
crpoBol)erba HeMa HII caMe OfTyKe O IMTamMMa 3a Koje je TpepBuher odaBesHu pedepeHayM,
OH YNHI HeH KOHCTUTYTHBHY Aeo. Kana je oppebero fa ce Ha odaBesHoM pedepeniymy rpaba-

1) Jenan on HajcynTHIHMMX HAYMHA TIOTUTHYKE MAHUTyNalUje pedeperniyMoM jecte GopMmymicatbe -
Tama, T7ie HejaCHO I CTIOXKEHO THTAalbe, Ca BIIIE eleMeHaTa Moxke ia 30yHM Oupade (Hije Ha OFiMeT ce-
THUTH Ce TINTamba Koje je ocTaBbeHo rpahanima ragammer CCCP y Besn ca meroByM OIICTaHKOM (1)
cysepenouthy merosux perydmika 1991; CIOXEHOT, CyTeCTUBHOTr pedyepeHAYMCKOT IUTaba ¥ OUBIINM
JYTOCTIOBEHCKIM penydnmkaMa, Hapouuto XpBatckoj u Makenonnju 1991; xao u mutama y CeBepHoj
Maxkenonuju 2018, y Besu ca T3B. [Ipecmanckum goroBopom: ,,Jla mu cre 3a 4raHcTBO y EBpornckoj yHuju
u HATO-y, y3 mpuxsatame criopasyma usmely Penydmuke Makenonuje u Penydnuike Ipuke’, xoju he
yhu y aHanme 10 CBUM acTeKTVMA, M3Ma3HOCTH, BeliHe, KaMIlame, KOj| ce THUY jefHOT pedepeHmyMa.
CpencTBa 3moymoTpede MOy SWTH 1 Y APYTHM aCTeKTIMA, Ko IITO je FY)KIHA KaMITambe, (heHO (IHAH-
cupate, NHPOPMILCatbe, YTHLIA] APKaBHIK QYHKIMOHepA ¥ 1boj, momntiraky amdujent uth. IlocedHo ce
ycTide fa pedepeHyM Kojit Ce OJHOCH Ha YCTaB M 3aKOH Off IO HEKOTMKO JeCeTVHA WIAHOBA, IIOT0-
TOBO CTIOKeHE MaTepyje I HeMa IIPaBoT CMUCIA. Bulie 0 CIOpHIM NUTamNMa y Besl ca pedepeHnyMoM
y Mapxosuh, P. op. cit. ctp. 216-218; ITerpos, CumoBuh, op. cit. cp. 156-160.
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HJ 13jalliiaBajy O MOTBPlIBatbY YCBOjeHOT aKTa y CKYIIITHHMY, CKYIIITIHA je JY)XHa Ja JOHece
OIUTYKY O pacIiCHBamby pedepeHiyMa ICTOBPEMEHO Ca YCBajarbeM TOT aKTa. AKO je YCTaBOM M
3aKOHOM Ofjpel)eHo fja OfTyIIV CKYIIUTIHE IPeTXOM pedepeHiyM, CKYIIITIHA je Iy)KHa Jja JJOHe-
ce OFIYKY O pacucuBamy pedepeHayMa, o MOryhHOCTH Ha MICTOj CeJHMUIN, a HajKacHUje y pOKy
off 30 jaHa OFf JaHa yTBplBarmba IpefyyIora Te OfTyKe.

I Ha dakynratuBHOM pedepeHyMy (3aKoH ra 03Ha4aBa kao HeodaBesHN peepeHyM) rpa-
bhanu (Supaun) ce uzjammasajy o muTamuMa 13 HajiexXHOCTV HapogHe cKynuTyHe, CKYMIITIHE
ayTOHOMHe TOKpajiHe ¥ CKYIIITIHe jefUHNLe T0KaIHe camMoympase. Ha/yexHa cKynumTuHa ra
pacrcyje 1) Ha 3axTeB BehynHe HapopHNX MocnaHyKa HapopHe CKyNIITHHE, TOCTAHNKA CKYII-
IITHHE ayTOHOMHE IIOKpaj}He, OHOCHO OJOOPHMKA CKYIIITIHE jefMHILe IOKAJTHE CAMOYTIpaBe
i 2) Ha 3axteB ofipeherHor dpoja dupava. ¥ 3axTeBy TpaxkeHOr dpoja MOCTAHNKA, OHOCHO Ofi-
dOpHIKa 0daBe3HO ce HABOMM /A M Ce 3aXTeBa pacmucyBame odapesyjyher mmm caBeTofaBHOT
pedepenayma. 3axTeB 0daBe3Ho cafpky HaBolewe peepeHyMCKOr MUTamba ca NOHY)eHNM ofi-
rosopuma. CKYIIITIHA je Iy’KHA Jja JOHece OJTYKY O pacluciBamy pedepeHyMa HCTOBPEMEHO
ca yCBajambeM 3aXTeBa 3a HeroBo pacmucusame. Ha oBoM pedepenymy rpahanu ce mpeTxogHo
13jallibaBajy O MMATAY Koje Tpeda [1a ce ypey aKToM CKYIIIITIHE WK Ce U3jalllbaBajy 0 IOTBp-
huBamy ycBojeHOr akTa y CKYIINTHHIL,  IIPe HeroBor IPOIIAIIeba, ITO Ce MPELU3Mpa Y OfTyIN
0 pacIcuBamy pedepeHayMa.

Hapopza cxymmtiHa je gy>kHa fa pacmuiie pedepeHyM Ha 3aXTeB dupaya uujy je HajMabu
dpoj yrephen Ycrasom (100.000) v 3axoHoM. CKyIIITHHA ayTOHOMHe TIOKPAjIHE je AyKHA [
pacmuie pedepeHyM Ha 3axTeB HajMame 30.000 dupava koju uMajy npedusanuiite Ha TEPUTO-
pUji ayTOHOMHE MOKpajiHe, a CKYMIITHHA jefUHMIe TOKA/IHE CAMOYIIPABE Ha 3aXTEB HajMarbe
10% dupaya xoju MMajy mpeduBaIITe HA HEHOj TEPUTOPUjIL. Y 3aXTeBy dupada ce 0daBesHO
HABOJM JIa IV Ce TPAXMU paclucyuBame pedepeHayMa 1) paj IPeTXOJHOT M3jallibaBamba O -
Tamy Koje TeK Tpeda fja ce ypeay akToM CKYTIITIHE IN 2) ce TIpefijiake YCBajambe aKTa, Hheroba
VM3MeHa, JOIYHA WV IPecTaHaK BaXema, Kao 11 3) Aa 1 je pedeperaym odasesyjyhu mm caseto-
faBaH. 3axTeB 0daBe3HO Cafipki HaBobeme pedepeHyMCKOr ITamkba Ca IOHYheHNM OAroBOpH-
Ma. Pamu ce fraknie o HapopHoj unmmjatneu.'?) Tlopes ycmoBa Koje mpomucyje 3akoH, 3axTeB 3a
pacrcuBame pedepeHyMa Ha TePUTOPUjI AYTOHOMHE TIOKPajIHe, OFHOCHO jefiVHILIe TOKaTHE
caMoyTpaBe, Tpeda Jia UCITymaBa 1 YCIOBE YTBPheHe CTaTyTOM ayTOHOMHE IOKpajIHe, OFHOCHO
jenMHuIe TOKaTHe camoympase. Ha oBoM pedepenpymy rpabanit ce mpeTxofHo usjaimasajy 1) o
INTamy Koje Tpeda fja ce ypeu akToM CKYIIITIHE (IIPeTXORHN pedepeHyM), OFHOCHO 2) 13ja-
1IbaBajy ce 0 yCBajaiby aKTa ije Ce IOHOMIere IpefIake 3aXTeBoM dupaya (KoHCTUTyTHBHM) !>
1 3) 0 IOTITYHOM, OJHOCHO JIeTMMITYHOM IPECTaHKY BaKerma aKTa KOji je JIOHeNma CKYMIITHHA
(adporarusun). Kaga ckymmryHa pacrmine pedepeHyM Ha 3axTeB Oypada, OHa MOXKe YTBPAUTH
CTaB O IITambY 0 KojeM ce OfTydyje Ha pedepeHIyMy U yno3HaTu rpabaHe ca CBOjIM CTaBOM Ha

12) Hapopnna nHMIujatiBa ce Moke OJHETH Y OYMMKY: 1) OMIITEr IpeIora 3a AOHOLIeHwe, U3MeHY, 0-
IYHY I [PECTaHAK Bakerba OfroBapajyher akra mmm 3a peiraame ofpeheHor murama, ¢ TuM fa ce
13 TIPEJJIOra jacHO BHJie TPaBI IPOMeHa, OHOCHO pelliera Koje ce IMpefmaxe (OMIITa MHUINM]aTHBA),
VI 2) KOHKPETHOT TIPEi/Iora 3a JOHOLIe e, M3MeHY WM YKUJame ofrobapajyher akta, ca uspabhernm
TIPEJIOrOM IIPAaBHOT aKTa 11 0dpasnoxerbeM (KOHKpeTV30BaHa MHuLyjaTyBa). Kap je mpenmer HapopHe
VHULMjaTVBe aKT KOjUM Ce IpelIaKe M3MeHA I JOIyHa ofpeheHOr IpaBHOr aKTa, M3MeHe MOpajy
duTH MpUIpeM/beHe TaKo Aa Cy ycKmaheHe ca oM IPaBHOT aKTa KOjit ce He Memba I 0CTaje Ha CHA3M I
Jia 33je[HO YIHe IPAaBHO Y JIOTHYKY ycKmaheHy nemuny (4. 57).

e BeproTusu n3aBaja 0Baj 00K usjaiimaBama, Kaja n3BecTad dpoj dupaya uMa MoryhHoOCT Ja usHece
npegior koju he motom SuTy FaT HApORY Ha IMacame (Ty MHCTUTYLM]Y 03HAuaBa Kao initiative). [le Bep-
rotuny, B. YiopegHo yciiasto iipaso. beorpap: Cnyxdenn rnacHuk. Beorpan, crp. 398.
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3BaHIYHO] Bed mpeseHTaNyju 1 myTeM Mefuja. CTaB CKYNIITIHE O IIUTAIY O KOjeM ce OJTyuyje
Ha pedepeHIyMy ycBaja ce MCTOBPEMEHO Ca JOHOMIEHEM OJUTYKe O PaCICHBamby pedepeHnyMa.

[Ipema mpaBHOM fiejcTBY oftyke, pedepenyMm Moxe dutu odasesyjyhu wim caBeTOfaBHI,
OJHOCHO y IIPBOM CTTy4ajy ofyKa dupada Ha peepeHyM odaBesyje HaIeXHY CKYIIITHHY, O11/I0
Jla ce CMaTpa Jja je U3jalllibaBameM OTyKa JOHETA, Te Ce HAKHAJHO CaMo IPOIIalIaBa (HaKHajHI
pedeperym), wmm nak odapesyje CKYNMIITIHY Ja HAKHA/THO Ypean ofpeheHo MuTambe, YKIHE Un
IIPOMEHN aKT UCT (IIPETXOAHM), @ ¥ APYTOM CTY4ajy OHA CIY>KM CaMO Kao OpMjeHTUp MapiIaMeH-
Ty y IoHoIewy omyke. Ofnyka Ha odasesyjyheM pedepeHyMy OHeTa je ako je 3a by Iacana
BehrHa usauyiyx rpahana Ha TepuTopuju 3a Kojy je pedepernym pacmuca. OmIyka mpousBoim
TIPaBHO JIejCTBO Off laHa IPOITIAllerba YKYIHNX pe3ynTara pedepenyMa. Mumbeme rpafana Ha
caBeTOJaBHOM pedepeHyMy yTBphyje ce rmacosuma BehuHe nsammix rpahana u Huje npaBHO
odaBesyjyhe. CkymuITiHa Koja je pacmiucasna caBeTofaBHI pedepeHayM AyXKHa je Ia ce MoCcedHo
VI3jaCHN O IIPVXBATAbY UM HENPUXBATAY MPUOAB/BEHOT MIULIbEbA Tpal)aHa IPUIIKOM IOHO-
1Ierba OfITyKe.

[Tpema BpemeHY JOHOILIEHA aKTA KOjI je TPeIMET M3jalllibaBamba, pedepeHyM Moxe dutn
TIPETXOAHN VI HaKHAJJHU. YCTaBHY pedepeHAyM je pyMep HaKHAJHOL, 0K je pedepeHayM o
IPOMEHN IIOKPajJiHa I je;YHNUI}A IOKaTHE CAMOYIIPaBe IIPETXOMHM, Kao LITO Cy CBAKM CABETOAB-
HI, K20 U adporatuBHy peepeHyM PETXONHM, 0K je GaKyITaTHBHU NPETXONHMU YKOMIKO e
dupaun usjammaBajy o MUTamy Koje Tek Tpeda 1a ce ypenu.

[Tpema BpcTH aKTa KOju je IIpeAMeT usjallmaBama rpabana, pedepersiym Moxe SUTH yCTaBo-
TBOPHH, 3aKOHOZJABHIL, aKO C€ OfHOCU Ha 3aKOH, a/Ii M IPYTHU OIIITH aKT Koju foHocu HapopHa
CKYMIUTVHA, CKYIIITIHA ayTOHOMHE NIOKPaj/iHe M/ CKYIIUTIHA jefMHILE TOKa/THe CAMOYIIpaBe
v yrpasHi' Y Besu ca Tum, moctas/ba muTate koja je To Hajiexnoct Hapofe ckymuite
Koja Ou ce TofiBeNa 07, YIpaBHM pedepeHayM, JOK ce, MMajyhut y BUAY CKYIIITHHCKY KapakTep
B/IACTH, Y @y TOHOMHOj TIOKPaj/HI MM jeAMHIIM IOKaTHe CAaMOYTIpaBe TaKas pedepeHyM Moxke
samucmuti. Vimajyhu y Bupy kapaktep u HajmexxHocT HapoHe ckynuTiHe, kao HajBMIIer Tpef-
CTaBHIYKOT OpraHa, Koja JOHOCU M NOMMTIYKe aKTe (JeKIapaiuje, pesoyLyje, ykbydyjyhu u
cTpaterujy ondpaHe 1 HaIMOHATHM IIAH Pa3Boja), Kao IPETXOHM, IPBEHCTBEHO (He 1 MCKIBY-
YJBO) CaBETOZJABHI MOTA0 OM ce CIIPOBECTH ¥ pedepeHyM O MOMUTUYKOM IUTAmbY (Y Teopuju
educrmt).

[Tpema Teputopuju Ha Kojoj ce cripoBopy, peepernyM Moxe OuTH 1) permydmiruku, Koju ce
jaB/ba y Ba odmuKa: peepeHyM Ha 11e/10j TEPUTOPUjH WK Ha fieny Teputopuje Pemydmike Cp-
duje, 2) MOKpajiHCKI, TaKobe Ha IIe7I0j TePUTOPUjU WM [IeTTy TEPUTOPIIje Ay TOHOMHE ITOKpajiHe
VI 3) JIOKa/MHM, KOj) OIeT MOXKe Jja ce CIIPOBOJM Ha Lie/I0j TePUTOPUjI WM ey TepUTopuje
jenuHuIe MoKaHe camoynpase. CBaKako Jja je TepUTOPHja/IHIL OIICET Ha KOMe Ce CIIPOBOJM Ofipe-
hen murameM 0 KojeM ce OfTyUyje, Te je 3a HajBaXKHNja MITamba O KOjUMa Ce MOXe OfTy4MBaTh
OBUM ITyTeM MOryh camMo pedepeHfiyM Ha Lieoj TEPUTOPU)U faTe jeAMHNLE, JOK je OHaj Koju ce
CTIPOBOJIY Ha JIeTy YITTABHOM CaBETOABHM 1 TpeTXofHu pedepernym. PermyOmmuxu pedepensym
pactcyje Hapopna ckymimisa (o muTamima 3a Koje je To YcraBoM ofipeheHo wmt o muramy u3
heHE HAJITeXHOCTY Kafja TO OHa OJLTyY Ha TIPE/IOT OBalIhe X IpefTarada), IoKpajIHCK pe-
depeHmyM pacIicyje CKYMIITIHA Ay TOHOMHe IIOKpajiHe (0 IUTambIMa 3a Koje je To TpefBuheHo
CTATYTOM WM O MUTABUMA U3 HAJJISKHOCTI CKYIIITIHE IIOKpPajiHe), a TOKAHN pedepeHnyM
pacIicyje CKYNIITIHA jeMHNIIe IOKaTHe CaMOyIpaBe (ofpeleHa CTaTyTOM MM 13 HaTeXKHOCTH

14 le Bepromunu Harnamasa ia ce pepeperyiyM OJHOCU Ha HeKy HOPMATUBHY Mepy, 3a Pas/uKy Off Iiedu-
CLIMTA KOji yK/bYuYje nonutirdke ofinyke. le Beprotusu, B. op. cit. cp. 398.
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JOKayTHe cKymuTiHe). HapopiHa cKynuTitHa MosKe pacrucaty i pepepeHiyM 3a ieo Teputopuje
Perydmuxe Cpduje (Buiue jeanHNIA TOKATHE CAMOYIIPaBe) aKO Ce MUTAmbe 0 KOjeM ce OfIydyje
OJHOCH MCK/bYUVBO Ha Taj ieo Teputopuje. Ha perydmrakoM pedepeHayMy Koju je pacmcaH 3a
neo Teputopuje Perrydmike Cpduje usjammasajy ce camo rpaharn ca mpeduammiTeM U MHTEPHO
pace/beHa A TIpeMa MPHjaB/beHOM JOpaBMIITY, HA TOM Jieny Teputopuje. Permydmmaxu pede-
penpyM 3a ieo Tepuropuje Perrydnuke Cpduje Moxe ce pacmmcaTyt 1 pajy npudas/barmba MIUILIbe-
a rpabana o ofmyny koja Tpeda ma dyne moHeTa y Besu ca ofpehernm murameM, a 00aBesHo ce
pacIicyje npe JOHOLIEA OFTYKe O OCHMBAIY, YKU/IAIbY MM IIPOMEHM TEPUTOpIje ayTOHOMHE
TIOKpajJiHe WM jefMHUIIe IOKaIHe camMoynpase. C THM y Be3l MOXKe Ce IOCTABUTY HU3 MUTalba,
TIIPBEHCTBEHO Y Be3u ca oMehemeM Jienma Teputopuje Ha Kojoj he ce cpoectu pedepennym, Tj.
Koje TO jejMHILe TOKa/IHe CaMOYIIpaBe CIafajy y Taj feo. Ha 0cHOBY 4nje Bo/be 1 IIpOLIEHE Ce jef-
HA OIIUTVHA VIV TPaji MOTY YK/BYYUTH Y HOBY IIOKPajUHY, OFHOCHO U3 ’be UCK/BYIUTH, jep Pajiu ce
0 IIPeTXORHOM pedepeHnyMy, de3 penysHuje feduHICaHe POLefype IOKpeTatha MHUIMjaTHBe
nia ce oppeher reo oMebyt 1 yK/bydy WM MCK/BYYM U3 U3jalllaBatba I eBeHTYaTHO U3 IOKPajIH-
cke Tepuropuje. [Ipernocraska je na he npomucana HatononoBIYHa BehyHa HAPOIHNUX OCTAHN-
Ka, K40 yCTaBOM IIPOIIVICAH 1 CTPOT YCIIOB, O TOMe BOAUTY padyHa. Takobe, paju ce o caBeToias-
HOM pedpepeHIyMy, I/ie je KOHaYHa OJTyKa Y pyKaMa ABoTpehnHcke BehiHe HApONHUX MOCTAHNKA
Koju 0 ImpoMeHN ofny4yjy. Ilopen Tora, 3a 0BO IuTame je peleBaHTHA M IPUPOJA ayTOHOMHUX
TIOKPajiHa KaKo je yTBpheHa YcTaBoM - mpaBo rpaf)ana Kojum ce orpaHndaBa p)kaBHA BACT, (a
He KBasMIPXXaBHY (ParMeHT), ca HaIeXKHOCTIMA Y TINTABIMA Off TIOKPjUHCKOT 3Havaja, Ofjpe-
hernx sakoHoM. Vinaxk, Heke off CUTYyalyja U3 MPOLUIOCTIL, a Koje Cy ce Tuuane oMehaBarma ayTo-
HOMHJIX IIOKPajiHa, de3 jacHNX KpUTepujyMa, ipeMa MyKoj IONTUTUKAHTCKO] IPOLIeH N (V1 37I0YIIO0-
Tpedu) 1 de3 eMOKpaTCKe MeruTHMALINje, KOje Cy M3POAIe LITeTHe OCTeNILe, OIOMUIY fia ce
0 TOMe IITaK MOPa II0ce0HO BOAMTI PadyHa. Y TOM IOITIEAY, MUIberbe I0jeIMHAYHIX jefIHIIIA
JIOKa/THe caMoyIpaBe Koje ¢y odyxBaheHe TakBiM IpoMeHaMa Mopa dutu odyxsaheHo n camum
IIOCTYIIKOM, He JoBofehn y m1Tame HaJTe)KHOCT 3a JOHOIIee KOHAYHe OfTyKe. SJaHNM/BUBO je
TIOMEHYTH 1 JIa Ce, IIpeMa CTaBy YCTaBHOT CY/ia, 0daBe3Ha CaIMacHOCT rpaf)aHa ayTOHOMHe TOKpa-
jiHe 32 IPOMeHy beHe TepuTopuje poricana YcraBoM'>) of[HOCH caMo Ha IPOMeHy TepuTopuje
usmeljy iBe MOKpajyHe (YKOMMKO 01 Heka HOBa O1la OCHOBAHa).

JlejcTBO OfMyKa

Hajpemkaruuje mutame y Besu ca pedepeHyMOM jecTe [ejcTBO OJIyKa Koje Cy Ha HeMy
noHeceHe. Y cydajy odaBesHOT pedepeHyMa, a Y 3HAYajHOj MEPY 1 CABETOJABHOL, TO INTambe
He n3asuBa noceda crop. Jnax, kog paxynratusHor pedepenyma, eh yrBphena HamiexHocT
HapopHe ckynmTyHe, OTHOCHO CKYNIITVHE JeLleHTPa/M30BaHNX jeflMHULA Ce IIPEHOCH Ha Ipa-
bhane (naxo du cxopHO Hauerny rpabhancke cyBepeHocTH McnpaBHuje duto pehn fa ce oHa Bpaha
rpabanuma). Mehyum, npenomeme (nm Bpahawe) Hutje TpajHO, IIa Ce IOCTAB/ba MUTAkbE MOXeE
i ce ono3Baty. Vimajyhu y Buy fa Yeras octasba MOryhHOCT ja Tap/iaMeHT 0 IUTawby U3 CBOje
HAJUISKHOCTH pacmuine pepepeHfyM, pasiuduTe IPUPOJe i ca PasIuduTIM fIjCTBOM, a [id Ty
HAJJIEXHOCT HECTIOPHO 3a/Jp)KaBa, jacHO je 1a OH MMa IIPaBo [ia KaCHuUje I0HEeTy OIYKY Ha pede-
perymy mpomeru. Camo Ou ycTaBHa HOpMa Koja To 3adpamyje W IpoImicyje nocedue ycnose
3a TO MMaJIa OAiroBapajyhn mpaBHY 3Hayaj, INTO S eBEHTyaHO MOIVIA fja IIOITYHY 11 OfiroBapajyha
yCTaBHA KOHBEHIMja. Y CYIPOTHOM, 3aKOHCKA OrpaHIYerba Cy BUIIE M3pa3 odpe Bosbe, akT ca-
MOOTpaHIyemba Koje ce 1ako Moxke 1 nosyhu, jep HapopHa ckymTisa nma jegaaxy MoryhHoct

15 Tepuropuja ayTOHOMHIX MIOKpajiHa 1 YCTOBU TIOJ| KOjiMa Ce MOsKe IPOMEHUTH TPaHMIIa n3MeDy ayTo-
HOMHIIX IIOKpajuHa ofpebyje ce 3axonoM. Teputopija ayTOHOMHYX IIOKpajitHa He MOXKe Ce MeraT des
CAI/IaCHOCTH HeHux rpahana uspaxene Ha pedepeHnyMy, ¥ CKIafy ca 3akoHoM (. 182, cT. 4).
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¥ MeXaHM3aM Jia cede y OBOM IIOITIEAy OTPAHITIM U ja TO OTpaHIyerbe NOBYyYe (Jja MPOMEHI 3aKOH
0 pedepeHIyMy KOji je OTpaHIYaBa), jep IbeHa HAJUIeXHOCT ourBa Ha YctaBy. Kop mpeTxopHor
pedepenryMa ce TOCTaB/ba MUTambe, LITA Ce jelIaBa y CUTYALj) Kajia CKYIIITIHA Y TIPONUCAHOM
POKY He JjoHece OfI/IyKY, a KOl HAKHA/JHOT IIITa ce JjelllaBa YKOMMKO y pOKy KpaheM Of IIpomcaHor
OTYKy ca pedepernyma usmenyt! Huje Ha OfiMeT IOJCETUTI ce Ha POKOBe 113 YCTaBHOT 3aKOHA U3
2006. ropMHe KOju ce TOfiMHAMa HILCY MOLITOBA/IN, & MeXaH!U3aM KOji O TaKBY CUTYaLVjy CaHK-
IIMOHMCA0 He IOCTOjIL.

JenHa off HajKOHKpEeTHMjUX Ofpefdu Koje ce OFHOCE Ha JIejCTBO OIYKa JOHeCeHNX Ha pede-
PEHJIyM cajipxaHa je y 3akouy o mpencemuuky Permydmuke.'®) Ipencenuuk Pemydmike He Moske
HapopHoj ckymnuITiHy BpaTuti Ha IOHOBHO OFTY4MBatbe 3aKOH 0 KoMe Cy ce rpahann usjacHmm
Ha pedpepeHIyMy Ipe HeroBOr JOHOIIEHA Y 3aKOH KOji CY Tpah)aHy moTBpAWM Ha pedepeHyy-
my.17)

Omyka Ha odaBesyjyhem pedepenymy oHeTa je ako je 3a by r1acana BehiHa usanmx rpa-
hana Ha TepuTOpMjM 32 KOjy je pacmycaH, IITO 3HAYM I LIEHCYC M3MA3HOCTH He TOCTOjH, IITO Y
HEKVM CTy4ajeBMMa MOXe JOBECTH Y IINTatbe JETUTHMHOCT OfJIyKe, HAPOUNTO MMajyhu y Bupy
3aKoHcKy 3adpaHy Jia ce 0 TOM IITakby He MOXKe OfLTy4NBAaTH IIOHOBO Y ofipel)eHOM poKy, OTHOCHO
1ia Ce TIOHETa OJIyKa He MOKe y IPOMMCAHOM POKy mpomerutin.'®) Opptyka mponssomu npaBHo
JIejCTBO OFf fJaHa IPOITIANIetba YKYITHIX pe3ynTara pedepeHmyma.

Mumbeme rpahana Ha caBeTofaBHOM pedepeniymy yTBphyje ce rmacosnma Behute nsammix
rpahana u Huje mpaBHO odasesyjyhe. Vmax, CKymmITIHA KOja je pacmiicama caBeTOJaBHNU pede-
PeHIyM Jy’KHa je fla ce OCedHO M3jacHN O TPYXBATakby WM HEIPUXBATamby TPUOaB/bEHOT MI-
1betba rpa)aHa MpHIIIMKOM JOHOIIEA OJTYKe, Te Ce Y MOIIefy 3HaYaja I MOCTeUIa Te OfTyKe
MOTY IIPMMEHNUTH CaMo TIOMTHYKe CaHKIMje Ha HapefgHuM usdopuma. Y ciayuajy pedepensyma
Ha 11e710j TEPUTOPHjH JiaTe jeflMHMIIe OBO U3jalllibaBatbe MPEJCTaBba BEOMa BaXHO MUTambe, Koje
ce 3aK/byYIIMMa CKYIIITIHE MOKe 1 KaMy(/IupaTy, ITO CUTYPHO Hijje MHTEHIMja KpeaTopa oBe
oxpende, koja Tako Moxe duty 3aodubena.

Axo cy rpabhann Ha pedepeHIyMy JOHeMM OIYKY O NOTBphUBamY aKTa, Taj akT ce cMarpa
YCBOjeHNM JIAHOM Ofip)KaBarba pedepeHjiyMa i MpOIAIIaBa Ce y CKIafy ca YCTaBOM ¥ 3aKOHOM,
OJHOCHO Y CK/Iafy ca CTaTyTOM ayTOHOMHe TOKPajyHe I jefliHIIIe TOKATHEe CAMOYIIPaBe, @ aKO
rpahany Ha pedepeHyMy HUCY IOTBPAVIM aKT CMATpa Ce 1 Taj akT Huje Hut foHet. Ha oBaj Ha-
YIH IIOCTYTIA Ce U Kajia je Ha pedepeH/yMy YCBOjeH aKT unje je OHOIIeHme IPeToKeHO 3aXTeBOM
dupava (HapopiHa MHUIMjATVBA KOja je KOHKPeTHa).

Kajg cy ce rpahann Ha pedepeniymy npeTxofiHo nsjacHIm o ofpeheHoM miTamy, opraH Koju
JIOHOCH aKT KOjuM ce ypehyje To muTame JyXaH je ja ra JOHece Y CKIajy ca pe3yaraTuma pede-
penyma y poky o 120 aHa off iaHa ofpkaBama pepepenayma. Kaga cy ce rpahann Ha pedepen-
JIyMY 3jaCHIIN 32 M3MEHY MM YKUJjatbe aKTa KOjil je JJOHeNa CKYIIITIHA, CKYMIITIHA 00aBesyje

16) Cn. rnacuuky PC, §p. 111/2007, . 19.

17) Y Yerasy Cpduje He noctoju apSurpaxun pedepenniym, koju Hajuemhe pacricyje med ipxase y ciy-
4ajy criopa usMeb)y mera i mapraMeHTa, WK NapIaMeHTa M BlIajie WM u3Mel)y JoMoBa apiaMeHTa, e
ce KOHaYHa OJTyKa O CIIOPHOM IINTaky IperyiTa dupaunma (mpumep Opanmycke).

Y Be3u ca murameM HoTpedHe BeliHe, MIHTepeCaHTHO je 3amaxate [Terposa 1 Cumosiuha ga nmajyhu y
BUJY HUCKY H3/1a3HOCT d1pada Ha pedepeHIyMIMa, YIPKOC IMPOKO 3aCTYIUbeHO]j PUMefOM 1a MHCTH-
TYI}je HeIIoCpe/He JeMOKpaTHje MOTY BOJUTI Ka TipaHuju BehuHe, y mpakcu ce 3ampaso paba omacHocT
Of} THPaHIje AKTHBHE MakbIHe, K0ja je IPUTOM MOIOXKHA MCKPUB/EHOM IIPOCYhUBamY jep ce uecto py-
koo crpatihy, a He pasymom (Ilerpos, B., Cumosnh, [I. (2018). YemasHo ipaso. beorpan: Crryxdenn
IJIACHUK, CTp. 159).

18)
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HAJIEXXHO PaJIHO TeI0 fja IPUIIPEMH TIPef/Ior OAroBapajyher mpaBHOT aKTa 1 Iy’KHa je la 0 TOM
aKTy OfIydn y poky of 120 aHa off faHa ofipxaBama pedepernyma. OBe ofpende ce He OFHOCE Ha
TMoCTymaK noTephuBama npomere Ycrasa. OcTaje 0TBOPEHO NTAMbe HA KOjI HAYNH Ce 0BE Ofipefi-
de, MIMO TIONUTIYKe BO/be CKYMIITHMHE, MOTY MpUMeHNTH. HemocTymame 10 0BOM 3aKOHCKOM
3aXTeBy He CTBapa fieMHUCAHY U YpeheHy IpaBHY CUTYaLljy.

CKymIITIHA MOYKe JOHETH aKT CYIPOTaH aKTy OJHOCHO NUTamby MOTBpheHOM Ha pedepeHny-
MY WUV MI3MEHAMa Vi IOITyHaMa TOT aKTa MeaTy CYLITHHY OTBP)EHOr aKTa OFHOCHO INTakbha TeK
IO MCTEKY YeTHpY TOVHE Off JaHa OfipXaBama pedepeHyMa, y3 odasesy crpoBolersa caBeTo-
JlaBHOT pedepeHiyMa 0 ToM IuTamwy. AKo cy rpahany Ha pedepeHIyMy TOHEeMN OfTYKY IPOTHB
NOTBphUBama akTa OFHOCHO MUTamba Koje je OJI0 mpefiMeT M3jalllbaBama, O TOM aKTY, OFHOCHO
TINTambY He MOXe ce TIOHOBO OfTY4MBATH Ha pedpepeHfyMy Y poKy KpaheM Of ueTypu rofuHe of
Nlana ofjpxasatba pedepennyma.'®) Ose onpende cy Bume uspas godpe Bobe Hapopse cxymmrmu-
He, KOje MIMajy 00aBe3HOCT Y IIOI/Iely OKPajHCKIX V1 JIOKQTHYUX CKYIIITIHA, jep du mbIXoBe aKTe
Y CYIPOTHOj CUTYalj}i YNHIIE HEYCTABHUM 1 HE3AKOHUTUM, aJli Y TIOITIEly CaMOOTpaHIderha
Hapopse ckymurtiae oHe HeMajy McTH oMeT. HapopHa CKyNIITHHA jefHOCTaBHO OBe ofpende
MOXKe TPOMEHNUTH 1 COLICTBEHO BPEMEHCKO OrpaHMyelbe eMMMIHUCATH, IITO Y YCIOBUMA Hellpe-
IBYIMBYX OKOZTHOCTY ¥ JYHAMIYHOT IPYIITBEHOT XIBOTA MOXe OUTH OIpaB/aHo, it popMa-
HO YIIUTHO, & U MJIejHO Hecar/acHo Hadeny rpahaHcke CyBepeHOCTH, ¢ TUM /ja HACTIOB TOT Havera
u canpxaj (Tpu od/miKa, y KojuMa pedepeHIyM Huje M3HAL ApYyra Ba) MMajy UIAK OTpaHNYeH
HOPMATVBHJ 3Ha4aj, IOTOTOBO LITO je KOHKPETHNjUM YCTaBHUM OfpefdaMa IpenusHo feduHu-
CaHa HaJNIeXXHOCT U OiTy4MBame HaposiHe CKyNuITHHe, IUTO CBE OCTaB/ba OTPaHIYEHe fjoMeTe
MHCTPYMEHTHMA HETOCpenHe AeMOKpaTje, Kakas je pedepeHAyM. YOCTA/IOM 3aKOHOfJABHA Ha-
JVISKHOCT U MIOCTYIIAK Cy YCTaBHA MaTepHja, Koja je MpewysHo ypeheHa 1 ocTaje YIUTHO y K0joj
MepJ ce OHa MOKe KOPUTOBATH, Jia /I Cé 3aKOHOM MOTY IPOMMCHBATY MaTepujaTHa OTpaHNYeba
(Maxap ¥ camo BpeMeHCKa) 3a BpIIIerhe 3aKOHO/JABHe BIACTH, Te je Hallle MUIbebe /1A je yCTaBHA
KOHBEHL|Mja 0 3HAYajy, JOMETY U Caipxajy Hauena rpaaHcke cyBepeHOCTH U pedepeHsiyMa HY-
Ha ToTpeda ycraHor cuctema Cpduje.2?)

3aBpmHa pasmMarpama
BpensocT pedpeperaiyMa Kao MHCTUTYLMje HEOCPeNHe AeMOKpaTIije KOjoM ce KOPUIYjy He-
TaTBHA [IejCTBA NPEICTABHIYKOL CHCTeMa BIACTH je HeCyMbiBa. VI caMo Kao IpOK/TaMoBaHa
MoryhHOCT, HeBe3aHO 3a IIPAKCY HErOBOI Ofjp)KaBatba, OH JIMa CBOje IPETHOCTH, KA0 3aLITHTHY
MeXaHy3aM ¥ 4yBap HpyHLKNA rpahaHcke cyBepeHocTH. Pedepenniym jada ocehaj mpumnagHocTn
¥ AKTUBHOT CTATyCa ¥ MONUTIYKO] 3aje[HILIN, a MOKe /Id CMAFbJ YIOTY OMUTUYKUX TAPTHja IMju
ce eopMUTETH U M3BUTONEPEHbA jaB/bajy Kao HajpacipocTpamenuju ¢peHoMen (y EBpomn He-

19 Ynopemusum Ty ofipendy ca ofpendama o mpomern YcTaBa, youaBamo ja yCTaBOTBOPALL TAKaB POK YOII-
wTe Hyje mpeauzeo. OH mpOICyje Aa  CIy4ajy Kafa y IpBoj dasu He dyfe MOCTUTHYTA NOTPedHa
BehutHa, poMeH YcTaBa [0 MUTambUMa Caip>kaHNM Y IOFHETOM IIPEMIOry KOji Hitje YCBOjeH, He MOsKe
ce MIPUCTYINUTY Y HAPeHNUX TOAMHY AaHa. 3a Cyuaj fa akT o mpoMeHy Ycrasa He Oyfie moTBpheH Ha
pedepennymy Takse ofpende Hema. To ce Moke cMaTpaT (3aBICHO Of YI7Ia IOCMATPamba) HeOCTATKOM
YCTaBHOT pelliera /Y IIaK PellleheM CBOjCTBEHNM HheroB0j 0COdeHO] IPHPOAH 1 CXOFHO 1B0j 0COdeHOM
TIOCTYTIKY TIPOMeHe, a/u i OMaIlajeM CyBepeHOCTH rpal)aHa uija je ped y TOTefy IpoMeHe TOCTIeba,
Te ce He MOYKe OTPAHITIABATI HYKAKBUM POKOBUMA (INTO Y MoT/eny GaKynTaTMBHOT pedepeHiyMa nre-
KaKO MO)Ke CTBOPUTH BUIIECTPYKO CIIOPHE CUTYalllje).

Mapxkosuh HaBofiH [ia je aKT YCBOjeH Ha pedepeHAYMY UCTe IpaBHe CHare Kao ofiroBapajyhu akT ycBojen
y aplaMeHTy, alu Aa ¥ Teopuju mpeosnabyje IMeyIITe Ja TaKaB aKT MOXXeOUTH M3MeeH MM YKUHYT
CaMo HeIlloCpeHOM OfTykoM rpabana, kaxo je u goxecer (Mapxosuh, P. op. cit. ctp. 217).
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CYMIBIBO, MOX/IA I IIMpe) KOji TIPETH 2 YTPO3M LieNOKYIaH CUCTeM MOTUTUYKIX MHCTUTYI,
4aK 1 YCTABHOCT YOIIILTe. JayambeM NHCTPyMeHaTa HelloCpefHe A1eMOKpAaTIje MOy IeMUMITYHO Ja
ce ycrope 10 B/IaJIaBJHY IIpaBa pasapajyhe TeH/eHI1je pa3Boja YMHIIALA KOjU Cy HeKaja YMHU-
/I Be3MBHO TKMBO TIOMUTHUYKOT CHCTeMA (TIOMUTIYKe IIapTHje).

YcraBHa perersa o rpah)aHCKoj CyBepeHOCTH 1 pedyepeHyMY MCTUYY 3HAYaj HETIOCPEHOT 13-
jalImbaBamba, 0CTaB/bajyhut MIPOK OKBYP 3aKOHOAABILY /1a VX ¥ AYXY YCTaBHUX Havena (Wi 2 u 12,
aim u 5) ypenu. Pedepeniym je odaBesnu jieo mporjeca mpoMeHe Hajseher u HajsHadajHUjer fena
YeraBa. Y Bes ca 3aKOHCKOM PeTy/IaTiBOM, I0CeSHO je BaXHO HaracuTyt MoTpedy a ce IoMeHy-
Ta JiBa IpefycnoBa 0desdefie — cnodoa M KOMIETEHTHOCT, 1To ce 0de3delyje MHOIITBOM Marte-
PUjaTHOIIPaBHUX ¥ TIPOLIECHIX pellerba, 0 KojiMa je 3akoHofasal; y CpOuju Boxmo pauyHa. Jnax,
Ka0 HajfeNyKaTHIje ce I0CTaB/ba MUTabe [IejcTBa pedepeHAYMCKIX OF/TyKa KOJ IPETXOJHOL pe-
deperyMa, OFHOCHO KOjUM Ce MHCTPYMEHTIMA MUMO HOMUTIYKe BO/be Moxke 0de3deuTt 0da-
Be3a nap/aMeHTa a ofpeheHo murame ypemu y sarom poky. Takobe, HeMoryhHOCT u3MeHe akTa
Koju je motBpheH Ha pedepeHyMy, OFHOCHO MOTYNHOCT IIOHOBHOT U3jalllbaBatba Kao 3aKOHCKA
HOPMa HeMa ITyHJ [IOMalllaj, 3Ha4aj HeroBUX Ofpeady je OrpaHIeH jep jefHOCTaBHO MOTY OMTH
u3MemeHe. Crora du ycTaBHa KOHBEHIMja d1iia Jameko eyKaCHMjJ HAYMH 3aIITUTE I YBAXKaBamba
YCTaBHOT Hauenla, y3 CBO yBakaBarbe YMIbeHIIle 1a OHa y ycTaBHOM cucteMy Cpduje faHac HeMa
nocedaH 3Havaj.
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TYPES OF REFERENDUMS AND THE EFFECT OF REFERENDUM
DECISIONS IN SERBIA'S NEW LEGAL SOLUTIONS

Summary:

Referendum as an instrument of direct democracy represents one of the classical constitutional law
institutes. However, in terms of its institutionalization, there are different solutions in comparative
constitutional law, which also determine its real political significance. The Constitution of Serbia
determines it as a form of exercise of citizen’s sovereignty, which represents a fundamental constitutional
principle, foreseeing several types of referendums, with different effects and significance. Bearing in
mind that it is part of the constitution-making procedure, that through it other decisions can be made
within the competences of representative bodies, at all levels of government, and that the essential
issues of the referendum are regulated by the law, upon the quality and completeness of the those
legal solutions prescribed by the law depends to what extent the constitutional principle of citizen's
sovereignty has a real political content and significance, and to what extent the referendum represents
an effective political institution, as in the case of inadequate legal regulations it can become only a
decoration of the constitutional order. New legal solutions on the referendum were adopted in Serbia,
which was a necessary prerequisite for constitutional changes. The new legal solutions regulate different
types of referendums, with different effects and significance, which represent the central issues in this
paper. The legal regulations include various substantive and procedural solutions, with a number of
delicate issues that affect the very character of this political institution. Of particular importance are
the questions concerning the nature of the decisions adopted in the previous, facultative or advisory
referendum, their legal obligation, the possibility of later changes, etc.

Keywords: referendum, citizen’s sovereignty, democracy, constitution
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