PREDRAG MIRKOVIC* YIK 316.774:172

JELENA STOJSIC DABETIC Tpernemnu paj
Faculty of Law [Ipumisen: 31.05.2019
Novi Sad Ono6pen: 07.06.2019

Crpana: 87-96

THE PRODUCTION OF VIDEO GAMES IN RELATION
TO BUSINESS ETHICS AND LIABILITY

Summary: Video games are mainstream entertainment today and also the fastest
growing entertainment industry. The world of video games today counts over 1.8 billion
gamers in the world, which makes for about a quarter of the world’s population. Playing
video games engages consumer mentally as well as physically, making him experience dif-
ferent emotions, dilemmas and conflicts. This is the main point where discussion on ethics in
video games production and publishing comes into focus. Authors analyzed ethical question
that arise in context of producing, marketing and selling of video games. Also, final section
of the paper shows the difference in perception of video games, which will impact current
ethical dilemmas as well.
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Introduction

Video games can, and in reality they do, have a large impact on individual as
well as on society, therefore an ethical question is a legitimate one. The producers of
video games, authors or publishers must act in accordance with certain ethical
norms, but in practice this provides a numerous questions with less then ideal an-
swers. First of all, there is an ethical dilemma of producing a video game, and, on
the other hand, an ethical dilemma from the standpoint of a player. Therefore, the
answer should shed light on both sides of the problem, but it is commonly under-
stood that prime responsibility is on the creator of a video games, rather than on a
player as person that only plays the game. In this context, we take a chance to try to
determine substance of an ethical question from the standpoint of game creators, and
if there is such a question, is that a legitimate one.

Video games as social phenomenon

Video games are defined as, basically, games that use player’s actions as in-
put, putting these actions as well as surrounding through computer processing, and
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the end result is presented via video signal on display screen back to player. Hence
the name ,,video” games. These games are complex works that contain many artistic
forms (music, lyrics, scripts, videos, pictures, characters) which involve human in-
teraction to play a game via computer program (Georgieva, 2016). They are divided
into three categories — console, computer and on mobile devices. Today, video
games represent final complex work that contain audio elements, video elements and
computer code (source code and object code) as its components (Lipson and Brain,
2009).

Today, video games have become mainstream entertainment. Moreover, video
industry is the fastest growing entertainment industry nowadays. The world of video
games today counts over 1.8 billion gamers in the world, which makes for about a
quarter of the world’s population. Furthermore, the average gamer is 35 years old,
and only 56% of gamers are male. Only decade ago the average player was ten years
younger, so we can see how fast the consumer element in video games industry is
changing. In terms of revenue granted, video games industry is surpassing the music
industry, and is in close competition to motion picture industry.

Video games are quite realistic today. Human motions are captured and
mapped to computer game avatars which makes animations and motions in games
increasingly realistic. Motion capture actors act out the desired motions and bring a
virtual character to life. Thereby players use their own motions and emotions to
form the virtual character. Therefore, playing video games engages consumer men-
tally as well as physically, making him experience different emotions, dilemmas and
conflicts. This is the main point where discussion on ethics in video games produc-
tion and publishing comes into focus. But, firstly, a brief survey on legal context of
video games is in order.

Video games as objects of intellectual property law (legal context)

In legal context, video game is complex copyrightable work and enjoys copy-
right law protection. Copyright law protects the specific form of expression of the
elements enumerated above (audio elements, video elements and computer code),
not the elements themselves. Therefore, methodologies, themes, ideas, concepts and
colors in the process of creation of video game are not protected copyright objects.
Their protection is provided via patent protection, i.e. as industrial property objects,
but it is not always the case. The European Patent Convention (art. 52) expressly
excludes computer programs, artistic creation, plans, rules and methods of mental
activity, playing games or business activities, the presentation of information, dis-
coveries and mathematical methods from the scope of the definition of patentable
inventions. Nonetheless, video games can enjoy patent protection as parts of other
inventions. Also, however, despite the cited European Patent Convention, the Euro-
pean Patent Office has registered a number of software patents, including video-
games.

The controversy in defining a video game — is it a multimedia, an audio — vis-
. . .1
ual work or a software program extends to its legal protection. In some countries

! Argentina, Canada, China, Israel
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jurisprudence perceives video games mostly as computer programs (due to depend-
ence on software), in other countries” separate legal protection is afforded in respect
of each intellectual property object.

Legal regulation in respect of video games also goes towards protection of
minors and other social categories as consumers. The European Commission has
published a Communication on the protection of consumers, in particular minors, in
respect of the use of video games (2008). Earlier, in 2002, the European Council
published a Resolution on the protection of consumers through the labelling of cer-
tain video and computer games according to age group. The self regulatory Pan
European Games Information age rating system (PEGI) was adopted in April 2003
as a voluntary, self regulatory system designed to ensure that minors are not exposed
to games that are unsuitable for their particular age group. The system replaced a
large number of existing national age-rating systems. Today vast majority of EU
Member States use PEGI, even if not all of these countries have specific legislation
in place. In the United Kingdom, the computer games industry uses PEGI for most
video games. Video games with material of a sexual nature, or portraying gross vio-
lence, are subject to the approval of the British Board of Film Classification (BBFC)
which then awards age-related classifications that differ from PEGI. In France, PEGI
is used to classify labelled video games, and recent amendments to French criminal
law provide for age classification and labelling of video games according to age
group. Belgium, Bulgaria, Denmark, Estonia, Hungary, Ireland, Spain and Sweden
all apply PEGI.

Also, vast majority of the EU Member States have specific civil and criminal
provisions concerning the physical sale of video games with content harmful to mi-
nors and there are various penalties to enforce these provisions. France, Sweden and
the Netherlands prohibit certain violent video games under criminal law, and, for
lawful games, Swedish retailers have agreed to follow the PEGI rating system for
sale. A number of countries still, however, have no specific legislation governing the
sale of video games.

Majority of Member States still do not have specific legislation for online
video games, like World of Warcraft, that allow players to interact with each other
online. In Ireland, for example, offline and internet video gaming activities are
treated equally under the law and a hotline has been set up to report any illegal or
harmful material on the internet.

As we can see, video game industry is developing much faster than legislation
can follow. Therefore, it is useful to include ethics, as deeply rooted social element,
in processes of creating and producing video games.

Production of video games in relation to social environment — the role of
business ethics

Over the years certain ethical issues have been raised in relation to production
and reception of video games. Consequently, serious, socially related, questions and
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interests have been raised in the video games development process, including crea-
tion of individual copyrightable components of the video game and the video game
itself.

The popularity and importance of video games effects general state and be-
havior of the ,,player”, not only in the context of (increased) violent behavior. There
are serious studies that show that substantial number of video games have been de-
veloped as a means of improving the player’s mental state and increasing his self-
esteem (Georgieva, 2018). Today, there are games for seniors to combat declines in
mental function. Playing games contributes to promoting analytical and strategy
skills and makes young people accustomed to interaction with information technol-
ogy. European Union even defines possibility of using video games as bearers of
cultural diversity.

Nevertheless, video games can also be a means for spreading illegal and, par-
ticularly for minors, harmful content, and that creates specific challenges in terms of
protecting young people, especially in the context of Pan European Games Informa-
tion age rating system (PEGI). Video games have a large impact on the consumer’s
perception for acceptable and forbidden behavior. Popular game Grand Theft Auto
has faced scrutiny over highly abusive language, violence, racism and what it entails
for an individual player. Another video game ,,Counter Strike” faced similar criti-
cism, Germany even tried to legally ban this game in 2007. The debate concentrated
on issues of desensitizing players to violence, bad social habits (smoking, drinking
alcohol, taking drugs) and normalizing prostitution and violence against women
(Stokes, 2011). Many video games are under scrutiny due to many consumers who
become fans of a media product, go out in public and commit several crimes such as
school shootings, vandalism etc.

Producers of video games must ensure certain level of ethics in producing a
video game, but the question is to what extent, having in mind the necessity of re-
specting their right to freedom of speech and creativity (Takahashi, 2014). On the
other hand, producers of video games must be very well aware of the effect the
game and its playing may have on the consumer. But, how can producers make sure
that their audiences are aware of the difference between virtual reality and the real
world? Is it reasonable and just to hold producers liable for the actions some con-
sumers may have in reality after playing a video game? Also, while expressing crea-
tivity and enjoying freedom of speech, as any other artist, producers of video games
have to take into account that they are distributing a video game that goes interna-
tional and not every society will appreciate certain aspects of it due to cultural dif-
ferences.

It must be understood and accepted that culture and society affect the way
producers create video games and also the way audiences or consumers perceive it.
Consumers act on immoral or moral judgments within the game due to their social
upbringing and cultural background, because what is seen normal in one society may
not be so in another. The discussions on which kind of ethical code should be
used for computer games is ongoing and is constantly adapted to new situa-
tions, technologies or applications. Suggestions have been made that ,,game devel-
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opers should follow an ethical consensus because they reach a large population of
young people”’(Dodig-Crnkovic, Larsson, 2005). Other authors argue that the dis-
tinction if a game is unethical or not depends on the ,,eye of the beholder” (Kade,
2014). It is furthermore stated that consumers steer the market and in some cases
even demand violent games so the gaming industry feels the pressure to comply with
this demand to not loose market share to other competitors in the field.

Some authors ask what does it mean to talk about ethics in the video games
and ask if there are ethical norms that creators of video games should uphold (Zagal,
2009). Zagal asks is it the same to discuss about the ethics of a game or about those
in a game? How about the ethics of playing a game? These are some of the many
perspectives involved in understanding the ethics of games. One, maybe the only
way to address these issues, is from the standpoint of game creators and the compa-
nies that are publishing video games.

In the context of business ethic, we must first answer the question whether it
is the creator of video game or the publisher that must uphold an ethic norm. As we
can conjure, a company is the one that is liable for the content of creation that is
publishing. Also, from the legal point of view, a legal responsibility lies on the pub-
lisher as legal entity, and not on the creators of video games. The company that is in
the business of publishing video games faces numerous ethical questions that must
be addressed. In the order of origin, company must take into account following
questions:

—how do we create a game,

— how are we producing a game,
—how do we foresee a market, and
— how are we selling games

Ethical dilemmas are incorporated in the core of every line of business that
one company is associated, because every one of them has their own agendas and
goals, and the ethical principles are imbedded in the way they conduct their busi-
ness. Same can be said for companies that are in business of producing and publish-
ing video games. In the order of the questions above, the ethical approach of produc-
ing a video game and selling one, is questioned and in need of answers.

The first ethical question raised above is how a company creates a game. Even
though that question is the first one, it is fundamentally in line with the other impor-
tant one, whom is the company creating a game for. The game industry is very large
and the diversity of games genres on the market is growing every year. The obvious
answer lies is the affiliation of a game with an age of consumer. The PEGI ratings is
a good tool for classification of games once they hit the market, but the company
that is creating a video game has to take into account every aspect of its creation,
especially the ethical aspect and its implications for consumers. We can all agree
that there is different approach applied in creating a video game that, for example,
has a goal to educate a person that is playing a game, from the one that is creating a
sport simulation game (football etc.), or the one that is creating a first person shooter
game with violent scenes and experience for the person that is playing that kind of
game. So, ethical dilemma is valid one, because on the one side, a company can
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create a product that is not only one which will bring revenues, but can also educate
a player, but on the other side, if a company is producing a video game with violent
experience for the gamers, then the way of conducting a business can be ethically
and morally questionable. So to be clear, there are no legal issues with producing
this type of games, but in terms of ethics, there is a big difference and it is the one
that a creator of this type of games must take into account.

Revenues in game industry are associated with the quality of the product, but
this market also shows the correlation between a certain type of game and its posi-
tion on the market. In other words, the market of video games clearly rewords games
that have a certain level of violence over the other types of games. So, if the com-
pany that operates in video games market wants to be a successful one, then the
market is clearly indicating what type of games are more likely to bring success and
revenues for company. That is not to say that other type of video games are not go-
ing to bring success to a publishing company, but a clear market indicators show that
a success is more likely if a company produces a type of game that has a certain
level of violence, over the other nonviolent games. Therefore, the ethical dilemma in
first question is directly in correlation with all other questions, because when a com-
pany decides what type of games is going to produce, then all other question are
affiliated with this decision.

How the companies produce a game is mostly determined in relatuin to the
needs of the market, so if the company wants to be successful in video game indus-
try, than a question of ethics in creation of certain type of video games is indeed a
business question, more than any other one. A creation of video game is, and always
will be, a business decision, and, therefore, an ethical approach to the creation of the
game is determined on the grounds of market needs, not by the ethical conduct of
creators of video games. One can say, if those companies don’t produce this type of
games, than a video market games would have a lesser video games of this type, but
that is only in theory, because in real business other companies would fill a market
with what it needs. Therefore, on the one side if companies want to be more ethical
when it comes to nature of its products - video games, than they have to take all of
the above into consideration, and make a decision to produce more ethical games,
but at a coast of producing a video game that is not going to be the one that a video
games market wants. This type of ethical dilemma is not only a question for compa-
nies in video games market, but also a question for all companies in the world of
entertainment (movies, talk shows, other forms of digital media).

In the context of creating and producing a video game, ethical aspect that lies
on a company is addressed in previous discussion which ended with conclusion that
ethics in creating and producing a video game is in correlation with a certain genre
of video games. Ethical dilemma that one company can have is associated with the
needs of a market. Indicators in video game market show what type of video games
has better chances to be successful and bring bigger revenues to the company. Other
questions, how does company foresee a market of video games, and how is it going
to sell a produced video game for certain type of market, is also addressed as a ques-
tion from ethical point of view. Questions that arise are interconnected, so to foresee
a market of video games and the business strategy to sell this product, causes same
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ethical dilemmas. Let us address them. For example, if a certain company has cre-
ated and produced a certain video game, the genre of this game will massively influ-
ence business decisions on how to foresee a market and how to sell it. Ethical ques-
tions are more likely to be seen in the context of creation of a video game, but that is
not to say that there are no legitimate ethical questions for a company with regards
to its business decisions on how to distribute and sell this product. How to foresee a
market and how to sell a video game is mostly determined by the publisher. What
one has to acknowledge is what type of video game is produced, and on that merit a
company must make decisions for what kind of market is this product made and how
to sell it. Previously we concluded that ethical questions are more likely to occur if
the product is video game with violent elements in its game core, opposite to those
that are non violent. Company that produces violent games has, therefore, also an
ethical dilemma in the way of foreseeing a market for this type of game, and its
business strategy to sell this type of video game. Regarding business logic, a com-
pany must embrace every market possible where it can generate sale. But, globally
speaking, are the markets of Asia, America or Europa same markets, and do those
markets have same type of consumers? The answer is no, because every market, and
therefore every consumer from certain market is a different one. Values that one
society upholds are translated into ethical behavior of individual. As we know, the
liberties of western societies are greater than those in other parts of the world, espe-
cially if we consider Asian countries, and its more conservative values that are trans-
ferred to individuals, especially to young people. So, if a company wants to analyze
global market for its video game, one must take into consideration previous issues.
The company must consider ethical norms of specific parts of global or regional
market, so the analyses of the market must be in line with a type of video games that
a co3mpany wants to sell and specific ethical norms of certain societies and its mar-
kets”.

Selling a video game is the last stadium of video game production cycle, and
therefore an ethical behavior of company in this regard is the one with less implica-
tions from ethical point of view. Ethical norms have high influence in video game
creation and production, but ethical norms and companies behavior in regards to
selling of games is very limitedly connected. Selling a video game is a very impor-
tant issue that involves logistic and marketing approach. From the standpoint of
ethical norms, company is only obligated to make marketing strategy for specific
games in regards to the needs and standards of specific markets. Therefor, ethical
question of selling video games is only valid from the stand and standards of mar-
keting a certain game for variety of potential consumers. Previously, we addressed
ethical norms in process of creation of video games with violent elements. Market-
ing strategy, and therefore a company behavior, must take into account a specific

? Global sale of Grand theft auto video game is good example of this. While the success of this game is
a global one (most popular game in the world), the majority of gamers are from the western countries.
On other side, the violence and other type of game experience from the player stand have not been
presented as the type of ethical and other values in other parts of the world (specially in eastern coun-
tries). Therefor, the ethical norms of certain regions or countries are those that have had and still do
impact on the sale of this particular video game.
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impact that this type of games have on the consumers. Ethical question in this matter
is what kind of marketing strategy is going to be applied. From the view of the com-
pany, but also from the view of the society, how the company is marketing its prod-
uct and how is selling one, is the only valid question, but the ethics of its conduct is
very limited. As long as the selling strategies, that also include a marketing strategy,
are in the line with the true nature of specific video games, then there are no real
ethical issues in this regard. Only ethical misbehavior that comes into account is if
company-selling strategies disregard the nature of its product, and misrepresent the
true nature of it.

New perception of video games

In the last ten years the perception that video games are shallow, violent and
childish has changed. Interactive video games are now perceived as tools for posi-
tive change. As early as fourteen years ago Asi Burak developed a video game de-
signed to encourage opposing parties in the Israel-Palestine dispute over land to
better understand — even empathies — with each other's point of view.

Recent statistic show that collectively the world now spends one billion hours
every day playing video games. Meanwhile, the average young person racks up
10,000 hours playing video games by the age of 21, only slightly less than the time
they spend in secondary education. So, statistics clearly show how powerful video
games are nowadays. There are authors that go as far as to state that games can ef-
fect change in problems ranging from depression and obesity to global issues such as
poverty and climate change . ,,Gaming does seem to be persuasive in changing peo-
ple's thoughts, attitudes, feelings and actions in a way other mediums cannot.”
(McGonigal, 2011). Author points to a virtual reality game developed at Georgia
University which places the player in the sights and sounds of computerized wood-
land and gives them a virtual chainsaw. They are then required to cut down a tree
using a vibrating controller. After the tree falls, the forest goes quiet and birds stop
chirping. ,,Just two minutes changed people's real-world environmental behavior for
an entire week,” says McGonigal. ,,They used 25% less paper products.” People who
simply watched a video of trees being cut down did not change their behavior.

A separate study at Stanford University's Virtual Human Interaction Lab
simulated disabilities such as colour blindness. Researchers found that people who
experienced blindness not only expressed more empathy but contributed time to
volunteer efforts.

Even international organization such as International Committee of the Red
Cross has come to an awareness that video games can be useful tools in populariza-
tion of its work and achieving its international goals. Game developer Bohemia In-
teractive has, for over seven years now, worked closely with the International Com-
mittee of the Red Cross (ICRC) on creation of new ways to spread awareness of
International Humanitarian Law (IHL). Cooperation in question aims to create ways
to integrate certain elements of IHL into popular war games®, in order to replicate

* Namely Arma series of video games, link. ..
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realistic war scenarios. Without spoiling the gaming experience, the idea is to ex-
pose players to an extra layer of complexity present in war, namely roles and re-
sponsibilities of real soldiers in context of IHL. Having in mind the statistics men-
tioned above, decision of the ICRC can be viewed as reasonable and quite innova-
tive, as well as socially adequate. In this way both sides win — players get realistic
and full experience, while significant social impact has been achieved, having in
mind that, according to Bohemia Interactive statistics, Arma series games includes
over 3,2 million gamers.

Via video games millions of people can be familiarized with substantial issues
that represent significant social trends and desired outcomes. As we have mentioned,
the cooperation between ICRC and game developer resulted in integration of com-
plex legal rules into very popular video games, without degrading the gaming ex-
perience. Basically, great added value to video game. But, new perceptions lead to
new challenges, and it is yet to see how ethical issues will be accommodated to new
trends.

Concluding remarks

Playing video games frequently involves social and interpersonal experiences
which can have ethical ramifications. Video games are particularly compelling me-
dia for the study and practice of ethics because of the specific nature of their design.
They provide an authentic content within which to practice and experience
ethical dilemmas and critical thinking and decision making. They have been
the center of a lot of media attention as a causal factor of a lot of society’s
ills, including youth violence, child obesity, and social alienation. Sci-
ence and video games producers community has yet to develop best practices for
designing and studying games that enable the practice of ethical thinking and
reasoning skills. It is necessary to develop a deeper understanding of the ethics of
videogames, and this paper is modest contribution in this respect.
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PEJAIIUJA ITPOAYKIIMJE BUJAEO UT'APA U IIOCJIOBHE
ETUKE U OAI'OBOPHOCTH

Casxicemax: Buneo urpe cy naHac Jeo MejHCTpUM 3a0aBe, kao U HajOpke pactyha
uHIycTpuja 3abaBe. CBET BUAEO Urpe JaHAC 4YMHHU npeko 1,8 Muiujapam urpaua, IITo je
YeTPBPTHUHA CBETCKE Tomynanuje. Mrpame BUIeo urapa je ¥ MEHTAIHO U (PU3HUYKY 3aXTEBHO,
W UIpayvy JIOKUBJbABAJY Pa3IM4YUTE eMoLuje, AujieMe u KoH(]IukTe TokoM urpama. OBo je
IJIaBHA TayKa y K0jOj €THKA y MPOAYKIMjU ¥ JUCTPUOYLIMjU BHIEO Urapa J10ja3u 10 U3paxa-
ja. AyTopu aHaNIM3Mpajy €THYKa NHUTamba Koja ce HaMmehy y KOHTEKCTY NMpoayKIHje, MapKe-
THHTA W NIpoJiaje Buaeo urapa. Takole, 3aBpIIHM CETMEHT OBOT' TEKCTA yKa3yje Ha pasiHKe y
NepLETHjH BUIEO Urapa, IITO YTHYE U Ha CaBPEMEHE eTHUKE JHJIeMe.

Kwyune peuu: Buyeo urpe, €Tuka, urpad, IpoAyKIHja BUAEO Urapa, CTBapambe BUIEO
urapa
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