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OJHOC 3ABPAHE JTMCKPUMHUHAILINJE
N 3ABPAHE 3J/IOCTAB/BAIBA HA
PAJAY U IIPU SAITIOLI/bABAIHY

AIICTPAKT: OBaj pan ananuzupa ogHoc u3mely 3adpane TMCKpUMHUHALH]E
n 3abpaHe 3JI0CTaB/bakba Ha pajy U IPU 3alOlLUbaBamy Y OKBHUPY
caBpeMeHOr panHor mpasa. Kako je 3a0paHa OUCKpUMHHALMjE, TPaBHO
[TOCMaTpaHo, MIMPOKO MOCTaBJbE€HA M HY)KHO jy je MPHUMEHUBATH y CBUM
obnacTiMa JIpYIUTBEHO-TIOJUTHYKOT M EKOHOMCKOT CHCTEMa, Y pamy
ce aHamu3Mpa Jieo 3abpaHe IUCKpHUMHUHANMje W Jeo Moryhux paszmora
HEjeHAKOr TpeTMaHa ofpel)eHnX Kareropuja Jimmna, U TO 3al0CICHUX JIMLA
U JIMIA KOja TPaKe 3alociiemhe. YIPaBo Ha TOM MECTY JI0JIa3H JI0 3HAYajHOT
IpenTama 3a0paHe TUCKPpUMHUHALMjE U 3a0paHe 3J10CTaBJbamba U, HAKO
OpeNCTaBibajy pa3iMuuTe MpaBHE WHCTUTYTe, 00a HWHCTHTYTa HMajy
3ajeHUYKH I1Jb, & TO j& 3alITUTa JOCTOjaHCTBA 3aIOCIICHUX HA paay U y
BE3H C paJioM, Kao | jeIHAKO MOCTyMame MpemMa cBIUMa. Paj caapxku nperen
pelleBaHTHOT 3akoHOoAaBcTBa PemyOmmke CpOuje, TEopHjcKa Tymaderma,
Kao M yNOpEeJHONpPaBHY aHANW3y pelliermha y mpaBy EBporicke yHHje U Y
mehyrapomHoM npaBy. [locebaH akIieHaT CTaBJbEH j¢ Ha TIPAKTUIHE aCIIEKTE
MpeKIanama JUCKPUMUHATOPCKUX U 370CTaBJbayKHX TOHAIIAka, Ka0 U Ha
3Ha4yaj OaBJbEeHa OBUM TeMaMa U CIpOBOlee MPEBEeHTHBHUX MEXaHW3ama
MOCJIOABLA Y CTBapamy 0e30eIHOT 1 JOCTOjaHCTBEHOT PAJHOT OKPYKEHha.

Kuwyune peuu: oOuckpumunayuja, 310cmasmarbe HA paody, MoOUHe,
00Ccmojancmeo 3anocieHuy.
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1. YBo

OnHoc 3a0paHe AMCKpHMHHAIIMjE W 3a0paHe 3JI0CTaBJbarba MOXE Jia
ce mocMarpa ca BuIle acriekara. [IpBM M MOYETHH acleKT CBAKaKo j€ OIHOC
OIILTEr ¥ MOCceOHOT MPaBHOI MHCTUTYTA. Hamme, 3a0paHa AUCKpUMHUHAILIU]C Y
Perry6mmim CpOujy MHOTO je IIHpe MOCTaBJbeHA 071 3a0paHe 3710CTaBIbamka 1 Kao
TaKBa MOIUTHYTA HA HUBO YCTaBHOT Ha4elna, Y OKBUPY JHYOCKUX U MAFUHCKUX
npasa (unan 21, YeraB Pemmyormuke CpOuje, 2006), mok 3abpaHa 370CTaB/bamba
Ha pajly TO HHUje, aJi Ce CUCTEMCKUM TyMadeHeM YCTaBHUX ofipenada, moceGHO
OHMX Yy OKBHpY Jbyockux npasa u cn1o6o0a (A0CTOJaHCTBEH U €I000IaH pa3Boj
JIMYHOCTH, MIPABO Ha Pajl | CJ1.), MOXe MpoHahu OCHOB 3a 3a0paHy 3710CTaBIbamba
Ha pajy Uy Be3u ca pagoM (wianosu 23 u 60, Ycras PC, 2006).

VY mpuiior ropeHaBeneHOM, Tj. OJHOCY OMIUTET M IOCEOHOT MPaBHOT
WHCTUTYTA, CIMYHO je MPAaBHO PETYJIMCAHO M y HAJBHIIEM IMPABHOM aKTy
PemnryGrnke XpBarcke, ca M3BECHUM pasiinkamMa y OTHOCY Ha YcTaB PemyOnuke
Cpbuje. Haume, VYcraB PenyOnmuke Xpparcke 3a0paHy AMCKpUMUHAIIM]jeE
Takoh)e TOmVKE HAa HUBO YCTAaBHOI Hauella, ajli HE KOPHCTH TEPMUH
ouckpumunayuja, Beh ongpenda cama 1o cedu aepuHUILE jeAHAKOCT: ,,I pahanu
Peny6nuke XpBarcke MMajy UCTa mpaBa U cJI0007€, HEOBUCHO O HHXOBO]
pacu, 00ju KOXe, CIOJY, je3HKY, BjepH, TOJIUTHYKOM HJIH JIPYTOM yBjepemy,
HAI[MOHAJTHOM HJIM COIMjaJIHOM TOJPUjETIIy, UMOBHHH, pohemy, HaoOpa3owu,
JPYIITBEHOM TMOJNOXKAjy WIHM JApyruM ocoOuHama. CBU cy Ipel 3aKOHOM
jennaku‘ (unan 14, Ustav Republike Hrvatske, 1990). Ha mutupany onpenoy,
HACTaBJba C€ OHA KOja C€ THYe HAIIMOHAJIHHUX MarbHHA, KOjUMa Ce rapaHryje
paBHomnpaBHOCT. Paznuka y ogHocy Ha YcraB PenyOmuke Cpbuje oqHocu ce u
Ha ofjpen0e Be3aHe 3a paJl HaBeleHe Y OKBUDPY [ 0CnOOapCKux, Coyujannux u
KYIMypHUX npaed, a He 'y JbYJICKUM IpaBUMa M cliodoama, u3a oapenada rae
Cy 3arapaHTOBAaHU IIPABO MPEAYy3ETHUILITBA U TPXKUIIHUX €000/, IPaBo Ha
pan, cnoboza paja, IpaBo Ha MTPAjK, MPABO HA MUHUMAJIHY 3apaay H OJMOp
u ci. (wranoBm 55-61, Ustav RH, 1990).

N y mpaBy EVY ommra 3a0pana quCKpUMHHALMjE CTOjU Yy oxpeadama
yraHa 13 VYroBopa kojum ce ocHuBa EBpomcka 3ajennuna (Dykwuh,
[erpymmh & Jankosuh, 2020, ctp. 28). Y mpeunntheHoj Bep3uju yroropa
o EBporickoj yHuju u yrosopa o gyHkuuoHucamwy EBporicke yHuje 3a0paHa
JTUCKPUMHHAIIMjE HABOIW ce Beh y wiaHy 2 W Hampea, y BEJIMKOM Opojy
onpenaba yrosopa (IIpeunmihena Bep3uja yroBopa o EBporickoj yHUju H
yroBopa o GyHKIHOHHCamy EBponicke yHuje).

Jlakme, HakOH HaBEACHOI, KaJa je TOBOP O OJHOCY 3abpaHe
JTMCKpUMHHAI]e U 3a0paHe 3JI0CTaBJbarba, MOXKE CE MOCTABUTH XHIIOTE3a
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Jla OHM jeCy Pa3JInYUTH, ajli JIa j€ IUXOBO PA3IMKOBAIE Y MPAKCH MOHEKAT
TEIIKO M Ja Ta (IyHHA pa3iIuKa 3arpaBo TEXH CBOJEBPCHOM CYCPETamby Y
MOjMy JI0CTOJaHCTBA JMYHOCTH KOj€ MOpa IIPaBHO MOCTOjaTH y CBUM cepama
KHMBOTa, 1a ¥ Ha pagy M y Be3u ca paaoM. [lakie, omHOC mozppasymeBa M
pasiuKe, ajau U CIMYHOCTH, TE CYCPETame U JeTHUX U APYTUX Y UCTOM LIUJIBY,
a TO je 3alITUTa TOCTOjaHCTBA JIUIA Ha Paly Uy BE3H ca PaJIOM.

2. IIpaBHU OKBHP

[IpaBHM mpomMcu KojuMa ce€ peryiauily 3abpaHa IUCKpUMHUHALWje
u 3abpaHa 3JI0CTaBJbarba Ha pajay MOIYy Ce IMOIeNUTH Ha gomahe u Ha
Mehynaponne. Behuny wehynapognux mnponmca Pemybmuka Cp6uja
jecre parndukoBana, Te cy mqoMahu TMPOMKMCH W3 OBE OOJIACTH y CKIIATy ca
MelhyHapoIHUM cTaHaapauMa U o0aBe3aMa Koje je Hala 3emiba Ipeysena
MOTIIMCHUBakeM OpojHHX MehyHapomHMX yroBopa U paTH(UKAI]OM
MelyHapoIHUX KOHBEHIIN]a.

On Benukor Opoja nekiapaiija, KOHBEHIH]a, TUPEKTHBA U Mel)yHapOTHUX
yroBopa, MoMeHyhe ce camo HajBakKHHMj€ U OHE Koje ce y MelyHaponHuMm
KpYroBUMa O3HauaBajy Kao ¢yHAaMeHTanHe Yy oOnactu 3abpaHe
JMCKpUMHHAIM]e U 3a0paHe 370CTaBJbaba Ha pajly Uy BE3U Ca PaJioM.

1) TloBesa Yjenumenux Haluja, y unany 55, y Tauku L[ o6aBesyje cBe
YJIaHHIIE HA ,,IIOIITOBAbE JbYICKUX TpaBa M OCHOBHUX clI000/a 3a
cBe, 0e3 pa3nuKoBama pace, rmoja, jesuka uim Bepe’ (1945).

2) VuuBep3anHa JeKJIapanyja o JbYACKHM MpaBUMa, y WiaHOBHMA |
1 2 CBUM JbyIUMa jaMuHd CJIO00AY U jeIHAKOCT y JOCTOJaHCTBY U
npaBuMa, 6e3 003upa Ha ,,0MIT0 KaKBY pa3IMKy Kao MITO je paca, 6oja
KOXe, TI0J1, Je3UK, Bepa, MOJIUTUYKO WIH HEKO JIPYTO OMpEeaesbemne,
HAIMOHAJTHO WJIM APYIITBEHO IOPEKJIO, BIACHUIITBO, poleme HitH
HEKU JpyTu cTaryc”. YjeaHo, y OKBUPY € je Y OCHOBHA JbY/ICKA
IpaBa yBPILUTEHO U IpaBo Ha pax, uiaH 23 (Lkopuh, 2016).

3) KonBenuyja YH o ykuaamy cBUX 00IMKa pacHe JUCKpUMUHALM]E,
OCHOBHM je gaokyMeHT YH y Oopbu mnpoTuB pacusMa ¥
mickpumuHaije (3akoH o parudukanuju Kousenmmje YH o
YKHUJIaBy CBUX OOJIMKa pacHe AUCKpUMHUHanuje, 1967).

4) MelhynaponHu makT o rpal)aHCKUM U TOTUTHYKUM ITpaBuMa (3aKOH O
patudukanuju MeljyHapoJHOT makTa o rpajaHCKUM U TTOTUTHIKAM
npaBuma, 1971).
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5) MehyHnapoaHu makT O €KOHOMCKHM, COLMjaIHUM U KyJITYpPHUM
npaBuMa (3akoH o patudukanuju MehyHapogHOr Tmakra o
€KOHOMCKHM, COLIMjalTHUM UM KyJATYpPHHUM IpaBuma, 1971).

6) Konenmnuja o mpaBuma nereta (3akoH o parudukanuju Konpennuje
VYjenumeHux Hauyja o mpaBuma gerera, 1990).

7) MebhynaponHa  KOHBEHIMja O  YKHAamy CBUX  0OOJHMKa
JUcKpuMHHanuje keHa (1979) mpomnmcyje oAroBOpPHOCT JAp:kKaBa
YJIaHWIA J1a CJIMMUHUIILY CBE BHJIOBE TUCKPHUMHHAIIMjE JKCHA Y
OCTBapuBamy rpal)aHCKHX, MOTUTUIKNX, EKOHOMCKHX, COLIMjaTHUX
Y KyATYpPHHX TIpaBa, ¥ TO HE caMoO y jaBHOM, Beh U y mpuBaTHOM
KUBOTY, YKJbydyjyhum wu mopomunyy (3akoH o moTBphuBamy
OnuuoHor npotokosa y3 KoHBeHI]y 0 eTMMUHICAkYy CBUX 00IHKA
TUCKpUMHHAIH]e skeHa, 2002).

8) Kousenuuja YH o mpaBuma ocoba ca MHBAIUAUTETOM (3aKOH O
noTtBphuBarky KoHBeHIIHje 0 mpaBuUMa 0co0a ca MHBAIHUIUTETOM,
2009).

V olnacTtu 3amTuTe O AUCKPUMUHALIM]E Of 3Ha4aja Cy U CEKyHJapHU
n3Bopu npasa — qupektuse EY, mely kojuma cy Haj3HauajHuje: [lupexTrBa
Casera EBporncke ynuje 2000/43/ELl, 3a cnpoBoleme MpHUHIUNA jeITHAKOT
TpeTMaHa ocoba 0Oe3 003Wpa Ha pacHO W E€THHYKO Topekyo; Jlupektua
CaBera Esporicke ynumje 2000/78/ELl, koja ycmocTaBjba OIIITH OKBHUP
3a paBHONpaBaH TpeTMaH Yy 3amouubaBakby W npodecuju; Jupextuna
Cagera EBporicke yamje 2002/73/EIl 3a cnpoBoleme MpUHITUIA jeTHAKOT
TpeTMaHa *eHa M MyIIKapala y Momiey 3arnoljbaBama, CTpPydHe o0yke U
HanpeoBama u yciosa pana; Jupexkrusa Casera EBporicke yauje 2004/113/
ELl o uMmmuieMeHTauuju NOpUHLUIA jeIHAKUX MOryhHOCTH W jeIHaKor
TpeTMaHa MylIKapala 1 keHa y MpHUCTYIly JoOpuMa u yciyrama; Jlupextusa
Casera EBponcke ynuje 2006/54/EL] o wumIieMeHTanuju MPUHIIAIIA
jenHakumx MOTYhHOCTH M jeJHAKOT TpeTMaHa MyIIKapala 1 >kKeHa y o0JacTh
3anonubaBama U 3aHuMama; [upextnBa Caera EBponcke ynuje 2010/41/
EY o mpumenn npuHIHMIa jeqHAKOT TpeTMaHa MyIIKapana v KeHa KOju Cy
camo3sanocienu u ap. (bykuh, [lerpymmh & Jankosuh, 2020, ctp. 29).

VY mehyHapomHUM OKBHpHMMA, a MOCEOHO 3a TeMy OBOI' paja, BeoMa
Cy BaXHE M KOHBEHILIMje W mpernopyke MehyHnaponHe opranuszanmje pajaa
(MOP). O xoHBeHIIMja Koje Cy yCBOjeHE HOBHjer naryma, uznsaja ce 11190,
KonBeHnuja mpoTuB HacWJba W y3HEMHpaBama, ycBojeHa 2019. romune,
crtynwia Ha cHary 2021. rogune, kojy Pemyb6nuka CpOuja joumr yBek HHje
paruduxoBanma (Melhynaponna oprammszammja panma). Llro ce 3abpane
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JTUCKpUMMHALM]e THYe, Haj3HayajHHuja je Konenuuja {111 u3 1958. ronumne,
Koja je ctymuia Ha cHary 1960. ronmuHe u paTuduKOBaHA je O CTpaHEe CBHX
np>kasa wianuna MOP-a (Singh, 2025).

Ha ocnoBy melyyHapomHor mpaBHOT OkBUpa, PermyOmuka CpOuja monena
j€ ¥ yCBOJWJIa CeT 3aKOHCKHUX IPOIKca KOju ce T4y 3a0paHe JUCKpUMUHALIN]Ee
u 3a0paHe 370CTaBJbama Ha paay. Mako cy ceToBH 3akoHa 3a 002 MHCTUTYTA
HE3aBHCHU U Ha MIPBU TOIJIE]] PA3JINYUTH, Y BEJIMKOM OpOjy WiaHOBA 3aKOHA, OHH
cy mehycobno ucnperieranu. Ha mpBom MecTy, 3ajemHuyka 3adpaHa ocToju y
3akonHy o pamy (2005, wianoBu 18-23), ka0 jeTHOM OMIITENPABHOM IIPOIIUCY.
Y meMmy ce, Mo NIeIOM KOjU je Ha3BaH 3abpaHna OucCKpumuHayuje, TPaBHO
TPETHUPAjy U JUCKPUMHHAIIM]a 3aII0CIICHHX JIUIIA U JIUIA KOja TPpake 3arociene,
anmy ¥ 3a0paHa y3HEeMHpaBama M CeKCYaJTHOT Y3HEMHpPaBamba NCTHUX JIMIA, [ITO
Ou Omyta —3a0paHa 3nocraBsbama Ha pary (Kymih & Ilxopuh, 2020, ctp. 89-92).

Kao nmoceb6an uHCTUTYT, 3a0paHa IMCKpUMHUHALIM]€ KACHU]€E j€ pEeryicaHa
3akoHoM 0 3abpanu muckpumuHanyje (2009), y OKBHpY KOjer ce, OreT Kao
OIIUTEr Mpomnuca, NocedHo M3aBaja U 3abpaHa NUCKPUMHUHALIM]E Y OOJAcTH
pana (umaH 16).

3aK0H KOJUM je 3a0pameHo 3710CTaB/bamke Ha pady noHeT je 2010. ronune
IOl Ha3MBOM 3aKOH O CIIpedyaBamy 3J10CTaBJbarba Ha panay, Kao rnoceOaH
3aKOH KOjH JIeTaJbHHUje TPEeTHpa OBy 3a0paHy Koja je MPBOOMTHO IMpOMHCaHa
3akoHoM 0 pany (2005) 1 To y OKBHpY JieJIa OIIITe 3a0paHe JUCKPUMHUHAIIH]E.
Y npaBHOM cuctemy CpOuje ToCTOju U3BECHA TEPMHUHOIIONIKA HeyCcKIal)eHoCT
MHCTUTYTa 3a0paHe 3JI0CTaBJbakba Ha pady, jep Cy YIOpeno Ha CHasM
Pa3IMUUTH MPAaBHU TPOIHUCH, KOJH HWMajy pa3iIW4uTe Ha3WMBE 32, PEKIIO OH
ce, uctu uuctutyT (Skorié & Matijasevi¢, 2018). Melhytum, 1a u je To Garr
camo TepMmuHONOmKK? AHammsupajyhu ompende 3akona o pamy (2005), y
KOjuUMa ce y OKBUpY 3a0paHe JUCKPUMHUHALIU]e TPETUPAjy Y3HEMUPABAE H
CEKCyaJTHO y3HeMUupaBame Ha cienehn HauwH: ,,3a0pameHo je y3HEMHUpaBambe
U CEKCyallHO y3HEMHUpaBame. Y3HEMHUPaBamkhe, y CMUCIY OBOT 3aKOHA, jecTe
CBAaKO HEKEJHEHO IOHAIIAkhEe Y3POKOBAaHO HEKHM OJf OCHOBAa M3 wWiaHa 18
OBOT 3aKOHa KOje MMa 3a IWJb WIH MPEICTaBJba MOBPEIy JT0CTOjaHCTBA JIHIIA
KOj€ TPaXH 3arociiemhe, Kao U 3all0CIICHOT, a KOje M3a3uBa CTpax WM CTBapa
HETpHjaTeJbCKO, TMOHMXKaBajyhe WM YBpeIUbUBO OKpykeme. CeKcyaiaHo
y3HEMHUpaBambe, y CMHUCIY OBOI' 3aKOHA, jecTe CBAaKO BepOasHO, HEeBepOaIHO
Wi (U3MYKO TOHAIIake KOoje MMa 32 LWJb WM MPEACTaBba IOBPEILY
JI0OCTOjaHCTBA JIULIA KOj€ TPaKHU 3ar0CIIeHe, Kao U 3aI0CICHOT Y c(hepH MOJIHOT
KMBOTA, a KOj€ M3a3uBa CTPax WM CTBapa HEMPHjaTebCKo, MOHIKaBajyhe i
YBpEIJbUBO OKpyxeme (wian 21, 3akoHa o paxay, 2005); u ananuzupajyhu
onpende 3akoHa O CIpedaBamy 3J0CTaBbama Ha pamy (2010), y xojuma ce
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3a0paHe 370CTaBJbama JAchUHUINY Ha cieaehu HauuH: ,,3710CTaBIbambEe, y
CMHCITy OBOT 3aKOHA, J€CTE CBAKO aKTMBHO WJIM MACHBHO IOHAIIAKE MpeMa
3aMOCIICHOM WJIM TPYNH 3aroClIeHUX KOJ TMOCJO/AaBlia Koje ce MOHaBJba, a
KOje 3a IMJb MMa WJIM TPEJICTaBIJba MOBPEIy T0CTOJaHCTBA, YIVIeAa, TMYHOT U
po¢heCHOHATHOT UHTETPUTETA, 31paBiba, OJI0XKaja 3a0CICHOT U KOje H3a3uBa
CTpax WM CTBapa HEMpHjaTeJbCKO, IIOHIKaBajyhe Wi yBpesbUBO OKPYKEHE,
MOTOpIlIaBa yCJIOBE pasia UM JTOBOAU JI0 TOra Jia C€ 3alOoCiIeHH U30J1yje WU
HaBe/le /1a Ha COTCTBEHY WHUIIM]aTHUBY PACKWHE PAaJHU OJHOC WM OTKAaXKe
YTOBOP O pajiy WU APYTH YTOBOP. 370CTaBIbAbE, Y CMUCITY OBOT 3aKOH4, jeCTe
U MOJCTHUIIAE WIN HaBOheme JAPYyTruX Ha MOHAIIake U3 CTaBa 1 OBOTI uilaHa.
W3Bpmmornem 31o0cTaBibamkba cCMaTpa Ce MOCI0AaBall ca CBOjCTBUMA (PH3HUKOT
JML@ WM OATOBOPHO JIMIIE KOJ IOCJO/aBIa ca CBOJCTBOM IIPaBHOT JIMILA,
3aM0CJICHU WIH TPYTIa 3aII0CIEHUX KO TOCIOABIA, KOjU BPIIX 3I0CTABIbAHE
u3 ctaBa | u 2 oBor unaHa“. (wiaH 6, 3akoHa O CIpeYaBamy 3J710CTaBJbarba
Ha paxy, 2010); Mory ce nmpoHahn MHOTE CIIMYHOCTH, alli U paznuke. Hanve,
MpBa U MOMEHYTa pa3jiHKa jecTe TEPMUH KOJU C€ KOPUCTU — Y3HeMUpasaroe
HACTIpaM 310CMaesbarbe. 3aTUM, 3aKOH O CIIpeyaBamby 3JI0CTaB/bakbha HA paLy
(2010) mpeuunsHuje neduHuIIe OBO MOHAIIAKHE W YBOAW jOILI jelaH BHJ, a
TO je ,,[TOJICTULIAFE WM HaBolheme APYrHX Ha TMOHamame...” Jlape, mpema
cucTeMaTH3auuju u aeduHucamy n3 3akoHa o paay (2005), mpousunasu jaa
je 370cTaBIbame €0 JUCKPUMHHALIM]E, jep Ce peryiulle y ToM neny. Takohe,
npema 3akoHy o paay (2005), ox 310cTaBsbamba, OJHOCHO y3HEMHUpaBamba,
KaKo C€ HaBOJIM Y TEKCTY, 3alITUNEHHU Cy U 3allOCIICHH, ajli U JIUIA KOja Tpake
3amocneme (wian 23, 3akoHa o paxy, 2005), mok y 3akoHYy O CIpedaBamy
3noctaBibama (2010) To HHje citydaj, jep OBy 3alTHTY Y)KHUBAjy 3amociieHa
JIMIIA ¥ PaJTHO aHTa)KOBAHA JIMIA 110 OMIIO KOjJeM OCHOBY KOJI TIOCIIOJABIIA, allkd
HE ¥ JIMIIA KOja TPaXke 3armociiehe (WiaH 2, 3aKOHa O CIpeyaBamy 3JI0CTaBIbambha
PC,2010). OHo mITO j€ 3ajeMHUYKO 1 jeTHOM U APYToM ofipel)ery jecTe To 11a je
MOHAIIAk¢ HEraTUBHO, HETIOXKEJFHO M JIa YTHYE Ha JIOCTOjaHCTBO 3aMOCICHUX
WK JIUIIA KOja TPaXke 3alociemne. YIpaBo y TEPMUHY 00CMOjaHCME0 N CBEMY
IITO OHO TMPEJCTaBJba, KA0 LUBUIM3AIM]CKA TEKOBUHA jeCTe KJbY4 KOjU je
crnioHa n3Melyy 3a0paHe qUCKpUMUHAIIM]E 1 3a0paHe 3710CTaB/bamka Ha pamy u'y
Be3u ca pagom. [opeHaBeeHe pa3uKe MOTY ce IETMMHYHO OTIPABIAATH U TUME
na je 3akoH o paxy (2005) moHeT paHuje, y OAHOCY Ha 3aKOHE KOjU CIIpeyaBajy
JTMCKPHUMUHAIIN]Y U 3I0CTAaBJbAbE HA Py, ald U TUME LITO Cy Bakehyn 3aKoH
Y MHOT€ HEroBe ofipenioe, MpUJIMKe y KOjuMa >KUBUMO, Kao U TM0jaBa HOBHX
oOimka pana u prexcubmIm3anyja pajga, y9auHuIe mpeBa3ul)eHuM U CIPEMHUM
3a M3MEHeE, I1a ¥ 3a HOTIIYHO HoBHM 3aKoH o pany (Gligori¢ & Skori¢, 2021).
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Takohe, TepMHHOJOIIKE pa3iuKe HUCY camo crenuduuHe 3a gomahe
3aKOHOIABCTBO. Hamme, 1 y yropeiHOM npaBy MOCTOj€ MPUMETHE CEMAaHTHUKE
pasiuke, Te ce paJu 03Ha4aBama Te M10jaBe KOPUCTE PA3IMIUTH H3pa3u. Tako
ce, Ha IpuMep, y Ayctpanuju, y Yjenumenom KpameBcty n'y CAJl kopuctu
TEPMUH Oy1uHe (Y CMUCITY YIOPHOT MaJITPETHPamba 3a0CICHOT KOje OCTaBJba
nocyieaunne no GU3NYKO W IYIIEBHO 31paBibe Te ocode), y DpaHiryckoj, y
benruju n y lllnanuju ynorpebspaBa ce U3pa3 ncuxonrouwko y3Hemupasarse,
nok ce y Hemaukoj, y Utanuju, y Hopeemikoj u y JlaHCcko] KOpHCTH U3pa3
MobuHe, TO je ciydaj u'y Pemmyonuu CeBepnoj Makenonuju u y Penyomumm
Ipuoj I'opu. V IlIBenckoj ce KOPUCTH HOjaM 8uUKmMuMU3ayuja Ha paoy, joul o
1993. ronune (I'muropuh & CrojkoBuh 3naranosuh, 2020, ctp. 35). HapasHo,
He Tpeba ryOuTH U3 BHJIA Ja C€ T10jaM y3HeMupasarbe KOPUCTH Kao KPOBHH
n3pas3 3a CBa MOHAIIAka KOja MOTY IPEICTaBIbaTH 3JI0CTABIbAE WIIN HACUIBE
Ha pany (De Stefano, Durri, Stylogiannis & Wouters, 2020, ctp. 13).

Y npaBHoM cucteMy Peny6nke CpOuje mocToju Bemuku Opoj moceOHuX
3aKOHa KOjU Ha TPBOM MECTy 3a0pamyjy IUCKPUMHUHALU]y Kao YCTaBHO
Haveso, Te OM HaBOl)emhe CBUX HUX JOJATHO ONTEPETUIIO Pajl U YIAJBHIO O
[JIaBHE TEME U XUIIOTe3€e, a TO je OAHOC 3a0paHe AUCKPUMHHAI]E U 3a0paHe
3710CTaBJbatba Ha Pajy U y BE3U ca PajioM.

3. luckycuja

HaxoH mpernena mpaBHOT OokBHpa, MehyHapormHor u gomaher, Be3aHor
3a 3a0paHy QUCKpUMHHALM]e U 3a0paHy 3J0CcTaBJbamba Ha pagy M y BE3H ca
paziom, MOCTaBJba C€ UCTOPHU)CKOIIPABHO MUTaE, a TO je — Ha koju HauuH je
Ha paay Owiia rapaHToBaHa 3a0paHa JMCKpUMUHAIM]E, a TToceOHO 3a0paHa
3noctaBsbama? Jlakine, Ha koju HauuH je y CpOuju OWiIO rapaHTOBaHO
MOIITOBAaKkE JOCTOJaHCTBA 3allOCICHHUX HA pagy Mpe JOHOIICHA CeTa
3akoHa koju cy mnpeuusHuje perymucanu 2009. u 2010. ronune? Taxohe,
MIO3UTHUBHOIIPABHO, OTBApa ce jol jeqHa aunema. Hanme, ykonuko u 3ab6paHa
JTMCKpUMHHAIUje ¥ 3a0paHa 3]I0CTaBJbamba Ha pajdy, Ha MPBOM MECTY IITUTH
JOCTOjaHCTBO JINYHOCTH, Ha KOJH 3aKOH he ce JHIa MO3WBaTH YKOJIUKO MM
je moBpeheno npaBo Ha moctojaHcTBeH paa? Koja je To pa3nuka Koja mpaBu
JUCTUHKIM]Y u3Mel)y oBa /1Ba MpaBHA MHCTUTYTA, KaJia je aHaJIu30M Baxkeher
3aKOHa O pajay yTBpheHo na ce Ta pasiuka y BeMmy U He mpaBH, Beh je To
HAUMH-EHO TEK HEKOJIMKO TOJMHA KaCHHUje, TOHOUICHhEeM MOCEOHHNX 3aKoHa?

Ako ce mohe pemom, o1 HMCTOPHCKONPABHOT acriekra, mpe Baxkeher
3akoHa o paxy u3 2005. rogune, npema Pesmanosuh u Ilerposuh (2011):
,»CPTICKH ¥ TIPETXOMTHO jYTOCJIOBEHCKH IPABHU CUCTEM JIyTO je OO JIHIIeH
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perynaruBe koja OM CaHKUMOHMCANA JTUCKPUMHHATOPCKO TOHAIIame
(ctp. 186). Mctn ayTopu HaBoIE a Cy W AUCKPUMHUHAIM]A U 3JI0CTABIHAHEC
MOCTOjalIi | MPE JIOHOIIEHa TPEHYTHO BakehnX 3aKOHCKHX TPOIIHCA, al| je
IbUXOBO CAHKIIMOHUCAH-E OUIIO ,,0rPAaHUYEHO TyMayemheM KPHBHYHOIIPABHUX
oapeadu, OMHOCHO MOABONEHEM PA3IMYUTUX KPUBUUYHUX JeJla MOJ OBAKBO
HE/I03BOJHEHO MOHAIIAKkE. 3I0CTABIbAE j€, TaKohe OUII0 y6ujeHo y HHCTUTYT
WUKAHO3HOZ NOHAWAA, KOJU Ce JIelIeHHjaMa Pa3Brja UCKJBYUUBO Y CYACKO]
mpakcu, 0e3 wu3puunte 3akoHCcke mortmope” (Pesranosuh & Ilerposwh,
2011, ctp. 187). Ako ce OCBpHEMO Ha TPEHYTHA KPUBUYHOIPABHA pEIIcHha
u onpende Kpusuunor 3akonuka PermyOnuke CpOuje, MOxe ce yTBpAUTH
na 'y okBupy 14. rmaBe KpuBuuHa nena npoTuB cio0o0je U mpaBa YOBEKa M
rpahanuHa, MOCTOjU MPONUCAHO KPUBUYHO Nieno [loBpena paBHONPaBHOCTH
U TUME 3alllTUTa CBUX OJ] JAUCKPUMHHATOPCKUX TMOHamama (umaH 128,
Kpusnunan 3akonuk PC, 2005). JlayjboM aHAIM30M HCTOT 3aKOHA, YTBphEHO
je Ila He TTOCTOjU KPUBHYHO JIEJI0 KOj& CAaHKIIMOHMIIE 3JI0CTaBJbamkhe Ha Pay
Uy BE3H Ca PajJioM, ajiH Jla TIOCTOjU KPUBUYHO JEJI0 y OKBUPY HCTE TJIABE,
310CMasmare uMyderse y aijeM ce Onhy Hajla3u JbYIICKO JOCTOJaHCTBO KOje ce
ITUTH 320paHOM 3JI0CTaBJbamba Apyror auna (wian 137, KpuBuyHu 3aKOHUK
PC, 2005). Nmak, 310cTaBibamke HAa paJy HUTH Apyra Mpasa Mo OCHOBY pajia
HE Y)KWBAjy KpMBUYHONPABHY 3alITUTY. Y cycenHoj PemyOmuim XpBaTckoj,
Ha mpumep, To Huje ciydaj. Haume, Ka3Henu 3akoH mMa noceGHy IVaBy
12, nmocBeheHy KpUBHYHHM J€IMMa MPOTHB PAIHUX OJHOCA U COLMjaTHOT
OCHTypama, I1ie C€ HAaBOAM HEKOJMKO KPUBUYHHUX JIeJa, Kao IITO Cy: MOBpeaa
npaBa Ha pajl, HEUCIIaTa IUIaTe, 3JI0CTaBJbabe Ha Pajy, MOBpeaa mpaBa Ha
COLIMjaJTHO OCUTYpar-€ U MPOTUB3AKOHHUTO 3arollybaBame (wianoBu 131-134.
Kazneni zakon RH, 2011). Takohe, y maBu 11, y OKBUpYy KpUBHYHHX Jeiia
MPOTHB JBYJICKUX TIPaBa U TEMEJFHUX 100071, IPOMUCAHO j€ KPUBUYHO JIENI0
noBpena paBHonpaBHOocTH (wiaH 125, Kazneni zakon RH, 2011), cnuuno
Kako To noctoju u'y Kpusnunom 3akonuky Peny6nuke Cpbuje, ca jeqHakoMm
3anpeheHOM Ka3HOM — 3aTBOPOM JI0 3 TOJIMHE, Ca PA3JIUKOM ILITO y HalleM
3aKOHHMKY IIOCTOjH JOII jeaH OOJIMK OBOT KPUBHYHOT Jieja, OJHOCHO YKOJIHKO
je M3BpIIMIIAI] CITY)KOCHO JIUIIE Y BPIIEHY CIyXO0e.

Haxon onroBopa Ha BUIIIE IPETXOAHO MOCTaBJHEHUX MTUTAka KOja Ce TUUY
HCTOPHjCKOMIPABHOT €JIEMEHTa M JOAAaTHE aHaJIH3€ MO3UTUBHOT KPUBHYHOT
3aKOHOJABCTBA, Ha peJl Cy JOIIA MPAaKTHYHA MUTamka Koja ce THUY MPUMEHe
IIPOMKCAKOJU PETYNHNILY 3a0paHy AMCKPUMUHALIM]€ U 3a0paHy 3]10CTaBJbarba Ha
pany. O u3BeCHUM HeJOCIeTHOCTUMA Yy JoMaheM MO3UTHBHOM 3aKOHOJIABCTBY
OWIO je Hampe] peduH, I0K hie ce Ha OBOM MecTy uctahiu jeTHO 0 OCHOBHHUX
TpaBmIIa y IpUMEHU niporiica — Lex specialis derogat legi generali. Hanme, y
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CKJIaay ca TuM, 3akoH o paxy PC (2005) Moxke ce cMaTpary OMIITHM 3aKOHOM,
JOK ¢y 3akoH o 3abpanm auckpumuHaiyje (2009) n 3akoH 0 cnpedyaBamy
3nocTaBsbama Ha paxy (2010) mocebuu 3akonu. IloceOHu 3akoHU HMajy
MIPETHOCT HaJl OIIITAM 3aKOHOM, T€ 3a TUTamka Koja jellaH ol ’bUX He ypehyje,
MpUMEYje Ce OHAj KOjU J1aTa nuTama ypehyje, ¢ TUM Ja YKOJIMKO U OMILTH
U noceOHM 3aKoHU ypel)yjy UCTy Mmarepujy Ha pa3iM4yUT HA4WH, IPEIHOCT
nMa mocebaH 3akoH. Jlakie, TO mTO je 3aKOHOM O pajay MarepHja 3a0paHe
JTMCKpUMHHAIM] e 1 3a0paHa 3710CTaBJbamka (Y3HEMUPaBamkha) PETyIcana TaKo
Jla ce MOXKEe 3aKJbYYHTH Jla Cy OHH jelaH WHCTUTYT, JOHOILICHE MOCECOHUX
3aKOHA O AUCKPUMMHAIM]U U O 3a0paHH 3710CTaBJbamba, pellaBa JaTy JuiIeMy
1 noTBphyje jeaHy oA MOYETHUX XUIOTE3a, a TO j& Ja Cy OBa JBa MHCTUTYTA
noceOHa 1 pa3InymTa, aJIH J1a je Ta pa3jiiKa 4ecTo (UIyHIHA U TEIIKO YOUJbHBA.

Kao jom jeman apryMeHT KOjH HJIe y IPUJIOT IPETXOTHO HAITMCAHOM, jeCy
u Opojuu u3Bertaju [loBepeHrka 3a paBHONMPABHOCT', y KojuMa ce Hajuerihe
3a o0yacT MMCKpUMHUHAIIM]E€ HABOJM paj M 3arolllJbaBamke, T¢ TabenapHo, 3a
nepuon ox 2022. no 2024, obnact TMCKPUMHHALIM]E PaJ U 3alONIJbaBaHkE
y omHOCy Ha octane obmactu auckpumuHaiuje (IloBepeHuwk 3a 3amTuTy
PaBHONPABHOCTH), U3IJIEAa OBAKO:

Ta6ena 1. Yuehe y % npema pa3nuuutuM o0IacTUMa AUCKPUMHHALIH]E?

ObnacT AUCKPUMHHAIIH]E 2022. 2023. 2024.
Pan u 3anonunaBame 20,7% 26,8% 20,3%
[ocryname npes opraHuMa jaBHe BIaCTH 23% 23% 23%

[TpunmkoM npyXama jaBHUX yCIyTa HiIH IpU

. 16,1% | 10,5% 8%
Kopumhewy objekaTa v IOBPIIHHA

JaBHa cepa / omiita jaBHOCT 11,4% 1,3% 2,7%
3mpaBCTBEHA 3alITHATA 7% 7% 7%
O0pa3oBame U CTPYYHO OCTIOCOOIhABAHE 7,8% 13% 8%
JaBHO MH(OpMHUCame 1 Meauju 4,0% 4,5% 2,5%
Ocrane 061acTu (colujaaHa 3aliTUTa, TPUBATHA

OJTHOCH, CTaHOBame, paBocylje, KyITypa, yMETHOCT, 10% 13,9% | 28,5%

CIIOPT, APYTH OJHOCH)

H3Bop: logumimy u3Bentaju [loBepeHnka 3a 3amTUTy paBHOIpaBHOCTH 3a 2022, 2023.
u 2024. roguy.

! TloceGHO ycTaHOBIbEHOT 3aKOHOM 0 3abpanu quckpuMuHaiije 2009. roauHe, KojuM 3aKOHOM Cy
yTBpleHe 1 KOjU Cy YCIIOBH 32 H-eroB H300p, MaHIAT, HAAJICKHOCTH U JIp., WiaHOBH 28-34, kao u
IOCTYIIaK MpeJl MOBEPEHUKOM, WwiaHoBU 35400 3akoHa 0 3a0paHu AUCKPUMHUHALIHjE.

2 Tabeny je W3paayo ayTop Hpema MoJaluMa KOju ce Hamase y [OAMIIBHM H3BELITajuMa
IToBepeHuKa 3a 3aIITHTY PaBHOIPABHOCTH.
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Ha ocHoBy Tabene, MOXke ce M3BECTH 3aKJbydyak Ja je obnact paga u
3arollJbaBamka, HAXAJOCT, jemHa of o0nacTu Tae je AUCKpUMHHAIMjA U
T€ Kako MpHUCyTHa. TpeHJ U3 MOCIeAmHX TOIUIIBUX U3BELITaja TakaB je
7la je OHa WM TpBa MO yAeTy WM JApyra, oaMax u3a oOlacTH MOCTyHama
MpeJl OpraHvMa jaBHE BJIACTH, C TUM LITO je HajBUILM mpoueHar 6uo 2023.
roivHe, ca u3BeCHUM najioM y 2024. ronnau. MehyTum, Kako je 3a mpaBUITHO
TyMa4yeme CBUX M3BElITaja, OpojeBa M CTaTHCTHKE, MOTPEOHO UMATH U LIUPY
JPYLITBEHY CIUKY U MIPUINKE KOj€ Y jJeJHOM JIPYIITBY I10CTOje, Beoma he Outu
3aHUMJBHBH TTofa1H Koju he ce Hahu y logummem n3senirajy [ToBepennka 3a
2025. ronuHy. 3a caja je, Ha OCHOBY JOCTYITHHX TOaTaka, jaCHO U 3allTO CY
pa ¥ 3arombaBamke HEOIBOJHUBH O HHCTUTYTa 3a0paHe IMCKpUMUHAIIH]E, a,
caMMM THM, U ca 3a0paHOM 3JI0CTaBJbamka Ha pajy.

3n0cTaBibame Ha pay, 0CUM Y CYICKOM MOCTYTIKY, MOXKE C€ YTBPAUTH, aJIn
Y PELIUTH Y HEKOM BAHCY/ICKOM MOCTYIKY U TO Y TOCTYIIKY ITPE/I ITOCIOAABIEM?,
MOCPEZIOBAEM — MEIHjaIlijoM, apOuTpaXkoM Tipes PemyOmudakom areHIwjom
3a MUPHO pellaBame pagHux cnoposa. Kako cy nmoctyniu npes nociiogaBLemM
U TIOCPEIOBAEM ITOBEPJHHBH, HEMOT'yhe je YTBPIUTH BUXOB OpOj U IbUXOBY
caapxkuHy. MehyTuMm, uHTepecaHTaH je MojaTak Koju je o0jaB/beH Ha
3BaHUYHO] MHTEPHET MPE3CeHTAlMjU ATEHIMje 32 MUPHO PEIIABAKE PaJHUX
CIIOPOBa, a THYE CE YIPaBO 3JI0CTaBJbaka Ha pajy: ,,ATeHIIUja, O/ CTylamba Ha
cHary 3aKkoHa O CIIpedyaBamy 3JI0CTaB/bamba Ha pay, UMa HajBuie IIpensora
3a TIOKpETame MOCTYIKAa WHAWBUIAYAIHOT PaJHOT CIIOpa IMOBOJAOM MOOHHTA.
JloGap mokasaress jecte moxatak ja ce y mnpsa 2 mecena 2015. rogune cBux
20 TIpennora ogHOocHI0 Ha MOOHWHT. CarracHOCT TOCIIOaBIa J00Hja ce 3a
1/5 mpengora, 1mTo je cpa3MepHo J00Hjaby CarTaCHOCTH U Y APYTUM PaJHAM
cnopoBuma. MHTrepecanTtan je momarak jaa je y 30% cmyuajeBa yTBphen
MobuHr, y 50% ciyyajeBa paau ce o MOBpeAM APYTUX paJHHUX IMpaBa, a y
20% cnmyuajeBa UMa CyMIb€ J1a je y TUTamy 3JI0yrnoTpeda npasa Ha 3aIUTUTY
(PemyOnmuka areHuuja 3a MUPHO pelllaBalbeé pagHUX croposa). [lakie, u3
HaBEeJICHOT, MOXKE C€ 3aKJbYUHTH J1a C€ 3JI0CTABJbAE KO 3aII0CTICHUX TyMayH
JIJIEKO LIMPE HETO ILITO j€ TO MPOMKUCAHO TEOPUJOM, IIPABOM U MPAKCOM, T€ C€
07T OBO JIEJI0, CBPCTaBajy M Apyre MOBpeJe paJHUX MpaBa Koja ce HE MOTY
CMaTpaTH 3JI0CTaBJbAEM Y CMUCITY 3aKOHCKHUX npornca Pemmybnuke CpOwuje.
IIperxoqHo 6 ce MOIVIO IPUIIMCATH HEaJEeKBAaTHO] MOCIOBHO] MOJIMTHUIH

3 ITo je u obaBe3a /a 3alOCICHH NPBO MOKPEHE MOCTYIAK 33 3aLITHTY O 3710CTaB/baiba MPEN
I0CJIOAABIIEM, YKOJIMKO MOCJIOZABall, OAHOCHO OBJIAIINEHO JIMIE KO MPaBHOT JIMLA, HUje OHAj
KOjH je BPIIHO pajmbe 370cTaBibaba (wian 13, 3akoHa O cripedaBarmby 37I0CTaBJbabha Ha Pajiy,
2010).
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mocJiofiaBaia, koja OM y BEJIMKO] MEpU Moria AONPUHETH EIMMUHAIUjU
OBaKBHX I10jaBa WX 0ap HUXOBOM CMambHBalby HA PAJHOM MECTY YKOJIUKO
6u Ouse jacHo AedHUHMCAHE, HE caMO MPaBHUM IpPONUCHMA Jp)kaBe Beh u
YHYTpalIlkbUM TPAaBIIIHUIIMMA TTocionaBana (Saram, Hasan & Aburumman,
2024).

4. 3akpy4ak

V ckiaty ca CBUM Hampe]] HalMCAHUM, T€ Ca TI0OCTaBJLEHOM XHUIIOTE30M Y
YBOJIHOM JIEJTy OBOT pajia, MOXKE C€ HECYMIbHBO 3aKJbY4UTH cienehe: 3a0paHa
IMCKpUMHUHAIMjE Ha pajy M y BE3H ca pajoM M 3a0paHa 3J0CTaBJbarba Ha
pany W MpH 3aronjbaBamy MPEACTaBIbajy JBa KOMIUIEMEHTApHA MHCTUTYTa
3alITUTE PaAJHUX MpaBa. IbUXOBO pa3iMKOBakE MMa TEOPHUjCKHA 3HAYaj,
MpaBHY JUCTHHKIIH]Y, &JIA C€ y MpakcH decto nperumhy. EpukacHa 3amruTa
3allOCICHUX 3axXTeBa jacHE TMpPOLENype, WHCTUTYHUOHAIHY MOAPIIKY H
KOHTUHYHpaHO yckiahuBame paomaher 3akOHOMABCTBAa ca pPaIHONPABHUM
crangapauMa EBporcke ynuje, anu u Melynapoaune opranusanuje pana. Ona
MOXKE€ y BEJIMKOj MEpH JOIPHHETH MMOO0JbINAY MOJI0XKAaja 3al0CIEeHHX JINIA
W JMIA Koja Tpaxke 3amocieme. [I[puMeHa Hayena AOCTOjaHCTBEHOT paja |
jenHake maHce KIJbYYHH j€ MPEayclIOB 3a Pa3BOj CaBPEMEHUX M MPaBEIHUX
pannux omHoca y PemyOmumm CpOuju. [IpaBHH OKBHp MOCTOjU U OH je
yckiaheH ca cBUM MelyHapomHO MO3HATHM CTaHIapAuMa KOjU CIpedyaBajy
¥ JUCKPUMHHAIIM]Y W 3JI0CTaBJbakbe Ha panmy. [loTpebHO je, mehyTum, ma
ce TPOIHCH TOCIEIHO M KOHTHHYHpPAHO CIPOBOJE Yy NpPAaKCH, Ja ce yOp3a
MOCTYNaK KOJUM C€ TaKBU CIIOPOBH pEIaBajy, a HajIpe, Ja ce HACTaBH
elyKalyja 3alMoCiICHHUX JIMIA M JIMIA KOoja Tpa)ke 3arocClielhe O HUXOBHM
pazHUM TIpaBHMa U OCHOBHOM IIpaBy Ha JJOCTOJAaHCTBEH PaJ M IOIITOBAHE
J0CTOjaHCTBa TMYHOCTU. HaBeneHa enykanuja norpedHa je u mociofaBumuma,
TOTOBO jEJHAKO KOJHKO je MOTpebaH M OUTyyaH CTaB JpKaBe Y OIITPOM
Ka)XibaBamy OHUX KOJU CE HE MPHUJIPIKaBajy 3a0paHe 3aKOHOM MPOTHCAHE.
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THE RELATIONSHIP BETWEEN THE

PROHIBITION OF DISCRIMINATION AND
THE PROHIBITION OF HARASSMENT AT

WORK AND DURING RECRUITMENT

ABSTRACT: This paper analyzes the relationship between the
prohibition of discrimination and the prohibition of harassment at work
and during recruitment within the framework of contemporary labor law.
Since the prohibition of discrimination is broadly conceived from a legal
perspective, and must be applied across all areas of the socio-political and
economic system, the paper examines certain aspects of the prohibition
of discrimination and some of the possible grounds for unequal treatment
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of particular categories of persons, namely employees and job applicants.
It is precisely in this area that the prohibition of discrimination and the
prohibition of harassment significantly overlap, and although they
constitute distinct legal institutions, they share a common objective—the
protection of employees’ dignity at work and in connection with work,
as well as the principle of equal treatment for all. The paper provides an
overview of the relevant legislation of the Republic of Serbia, theoretical
interpretations, and a comparative legal analysis of solutions adopted in
European Union law and international law. Special emphasis is placed on
the practical aspects of the overlap between discriminatory and harassing
conduct, as well as on the importance of addressing these issues and
implementing preventive mechanisms by employers in order to create a
safe and dignified working environment.

Keywords: discrimination, workplace harassment, mobbing, employee
dignity.
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ABSTRACT: This paper analyzes the relationship between the prohibition
of discrimination and the prohibition of harassment at work and during
recruitment within the framework of contemporary labor law. Since the
prohibition of discrimination is broadly conceived from a legal perspective,
and must be applied across all areas of the socio-political and economic system,
the paper examines certain aspects of the prohibition of discrimination and
some of the possible grounds for unequal treatment of particular categories
of persons, namely employees and job applicants. It is precisely in this area
that the prohibition of discrimination and the prohibition of harassment
significantly overlap, and although they constitute distinct legal institutions,
they share a common objective—the protection of employees’ dignity at work
and in connection with work, as well as the principle of equal treatment for all.
The paper provides an overview of the relevant legislation of the Republic of
Serbia, theoretical interpretations, and a comparative legal analysis of solutions
adopted in European Union law and international law. Special emphasis is
placed on the practical aspects of the overlap between discriminatory and
harassing conduct, as well as on the importance of addressing these issues and
implementing preventive mechanisms by employers in order to create a safe
and dignified working environment.
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1. Introduction

The relationship between the prohibition of discrimination and the
prohibition of workplace harassment can be viewed from several aspects. One
and the initial one is certainly the relationship between the general and special
legal institute. Namely, the prohibition of discrimination in the Republic of
Serbia is set much more broadly than the prohibition of workplace harrasment
and as such has been raised to the level of a constitutional principle, within the
framework of “Human and Minority Rights” (Article 21 of the Constitution of
the Republic of Serbia, 2006), while the prohibition of workplace harrasment
is not, but through a systematic interpretation of constitutional provisions,
especially those within the framework of “Human Rights and Freedoms” —
dignified and free development of the personality, the right to work, etc., a
basis can be found for the prohibition of workplace harassment and harassment
in connection with work (Article 23, 60 of the Constitution of the Republic of
Serbia, 2006).

In addition of the above, i.e. the relationship between the general and
the particular, it is similarly legally regulated in the highest legal act of the
Republic of Croatia, with certain differences in relation to the Constitution of
the Republic of Serbia. Namely, the Constitution of the Republic of Croatia
also raises the prohibition of discrimination to the level of a constitutional
principle, but does not use the term “discrimination”, but the provision itself
defines equality: “Citizens of the Republic of Croatia have the same rights
and freedoms, regardless of their work, skin color, sex, language, religion,
political or other beliefs, national or social origin, property, birth, education,
social status or other characteristics. All are equal before the law.” (Article
14 of the Constitution of the Republic of Croatia, 1990) The cited provision
is followed by the one concerning national minorities, who are guaranteed
equality. The difference compared to the Constitution of the Republic of
Serbia is that the provisions related to labor are listed within the framework of
“Economic, social and cultural rights”, and not in human rights and freedom:s,
behind the provisions that guarantee the right to entrepreneurship and market
freedoms, the right to work, freedom of labor, the right to strike, the right
to minimum wage and vacation, etc. (Articles 55-61, Constitution of the
Republic of Croatia, 1990).
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In EU law, the general prohibition of discrimination is also contained in
the provisions of Article 13 of the Treaty establishing the European Community
(Puki¢, Petrusi¢ & Jankovi¢, 2020, p. 28). In the consolidated version of the
Treaty on European Union and the Treaty on the Functioning of the European
Union, the prohibition of discrimination is already mentioned in Article 2 and
further, in a large number of provisions of the treaties (Consolidated version
of the Treaty on European Union and the Treaty on the Functioning of the
European Union).

Therefore, after the above, when it comes to the relationship between the
prohibition of discrimination and the prohibition of workplace harassment,
one can hypothesize that they are different, but that their distinction in practice
is sometimes difficult and that this fluid difference actually tends to a kind of
encounter in the concept of personal dignity, which must legally exist in all
spheres of life, including at work and in connection with work. Therefore, the
relationship implies both differences and similarities, and the encounter of
both with the same goal — the protection of the dignity of a person at work and
in connection with work.

2. Legal framework

Legal regulations regulating the prohibition of discrimination and
the prohibition of harassment at work can be divided into domestic and
international. The Republic of Serbia has ratified most of the international
regulations, and domestic regulations in this area are in line with international
standards and obligations that our country has assumed by signing numerous
international treaties and ratifying international conventions.

Of the large number of declarations, conventions, directives and
international agreements, only the most important and those that are
considered fundamental in international circles in the areas of prohibition of
discrimination and prohibition of work at work will be mentioned.

1) United Nations Charter, in Article 55, point ¢, obliges all articles to
“respect for human rights and fundamental freedoms for all, without
distinction as to race, sex or religion, language (1945).

2) The Universal Declaration of Human Rights, in Articles 1 and 2,
guarantees freedom and equality in dignity and rights to all people,
regardless of “any distinction, whether such as sex, religion, political
or other opinion, national or social origin, property, birth or other
status”. One, within it, the right to work is included in the basic human
rights, Article 23. (Skorié, 2016).
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3) The UN Convention on the Elimination of All Forms of Racial
Discrimination is the basic UN document in the fight against racism
and discrimination (Law on the Ratification of the UN Convention on
the Elimination of All Forms of Racial Discrimination, 1967).

4) International Covenant on Civil and Political Rights (Law on the
Ratification of the International Covenant on Civil and Political
Rights, 1971).

5) International Covenant on Economic, Social and Cultural Rights
(Law on the Ratification of the International Covenant on Economic,
Social and Cultural Rights, 1971).

6) Convention on the Rights of the Child (Law on the Ratification of the
United Nations Convention on the Rights of the Child, 1990).

7) The International Convention on the Elimination of All Forms of
Discrimination against Women (1979) prescribes the responsibility of
member states to eliminate all forms of discrimination against women
in the exercise of civil, political, economic, social, and cultural rights,
not only in public, but also in private life, including the family (Law
on the Ratification of the Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination against Women, 2002).

8) UN Convention on the Rights of Persons with Disabilities (Law
on Ratification of the Convention on the Rights of Persons with
Disabilities, 2009).

In the field of protection against discrimination, secondary sources of law
are also important — EU directives, the most important of which are: Directive
2000/43/EC, implementing the principle of equal treatment between persons
irrespective of racial and ethnic origin; Directive 2000/78/EC, establishing
a general framework for equal treatment in employment and occupation;
Directive 2002/73/EC implementing the principle of equal treatment for
women and men as regards employment, vocational training and promotion,
and working conditions; Directive 2004/113/EC implementing the principle
of equal opportunities and equal treatment of men and women in access to
goods and services; Directive 2006/54/EC of the European Union on the
implementation of the principle of equal opportunities and equal treatment
of men and women in matters of employment and occupation; Directive
2010/41/EU of the European Union on the application of the principle of equal
treatment between men and women engaged in a self-employed activity, etc.
(Puki¢, Petrusi¢ & Jankovi¢, 2020, p. 29).
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In the international context, and especially for the topic of this paper, the
conventions and recommendations of the International Labour Organization
(ILO) are also very important. Of the conventions that have been adopted more
recently, C190 stands out, the Convention against Violence and Harassment,
adopted in 2019, with entry into force in 2021, which the Republic of
Serbia has not yet ratified (International Labour Organization). As far as the
prohibition of discrimination is concerned, the most significant is Convention
C111 from 1958, which entered into force in 1960 and has been ratified by all
ILO member states (Singh, 2025).

Based on the international legal framework, the Republic of Serbia has
adopted a set of legal regulations concerning the prohibition of discrimination
and the prohibition of harassment at work. Although the sets of laws for both
institutes are independent and at first glance different, in a large number of
articles of the law, they are intertwined. To begin with, the Labor Law (2005,
Articles 18-23) contains a standard prohibition outlined as a general regulatory
provision. It, under the section entitled “Prohibition of Discrimination”, legally
treats both discrimination of employees and persons seeking employment,
but also the prohibition of harassment and sexual harassment of the same
institutes, which would be — the prohibition of harassment at work (Kuli¢ &
Skorié, 2020, pp. 89-92).

As a separate institution, the prohibition of discrimination was later
regulated by the Law on the Prohibition of Discrimination (2009), within
which, again as a general regulation, the prohibition of discrimination in the
field of labor is specifically highlighted (Article 16).

The law prohibiting harassment at work was passed in 2010 under the
title of the Law on the Prevention of Harassment (or Abuse) at Work, as a
separate law that treats this prohibition in more detail, which was originally
prescribed by the Labor Law (2005), as part of the general prohibition of
discrimination. In the Serbian legal system, there is a certain terminological
inconsistency in the institute of prohibition of harassment at work, because
different legal regulations are in force at the same time, which have different
names for, one might say, the same institute (Skori¢ & Matijasevi¢, 2018).

However, is it just terminological? Analyzing the provisions of the Labor
Law (2005), where harassment and sexual harassment are treated within the
framework of the prohibittion of discrimination as “Harassment and sexual
harassment are prohibited. Harassment, within the meaning of this law, is
any unwanted behavior caused by any of the grounds set forth in Article 18
of this law that is intended to or constitutes a violation of the dignity of a
person seeking employment, as well as an employee, and that causes fear or
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creates a hostile, humiliating or offensive environment. Sexual harassment,
within the meaning of this law, is any verbal, non-verbal or physical behavior
that is intended to or constitutes a violation of the dignity of a person seeking
employment, as well as an employee in the sphere of sexual life, and that
causes fear or creates a hostile, humiliating or offensive environment” (Article
21 of the Labor Law 2005) in relation to the definition of the prohibition of
abuse from the Law on the Prevention of Abuse at Work (2010) (Workplace
harassment) “Abuse, within the meaning of this law, is any active or passive
behavior towards an employee or a group of employees of an employer that is
repeated, and which aims to or constitutes a violation of the dignity, reputation,
personal and professional integrity, health, position of the employee and which
causes fear or creates a hostile, humiliating or offensive environment, worsens
working conditions or leads to the employee being isolated or causing him
to terminate the employment relationship or cancel the employment contract
or other contract on his own initiative. Abuse, within the meaning of this
law, is also inciting or inducing others to behave as referred to in paragraph
1 of this article. The perpetrator of abuse is considered to be the employer
with the status of a natural person or the responsible person of the employer
with the status of a legal entity, the employee or group of employees of the
employer who commits the abuse referred to in paragraphs 1 and 2 of this
article.” (Article 6 of the Law on the Prevention of Abuse at Work (Workplace
harassment) 2010), many similarities, but also differences, can be found.
Namely, the first and mentioned difference is the term used, harassment, versus
abuse. Then, the Law on the Prevention of Abuse at Work (2010) defines this
behavior more precisely and introduces another type, which is “inciting or
inducing others to behave...” Further, according to the systematization and
definition from the Labor Law (2005), it follows that harassment is part of
discrimination, because it is regulated in that part. Also, according to the
Labor Law, from abuse, or harassment, as stated in the text, both employees
and persons seeking employment are protected (Article 23 of the Labor Law,
2005), while in the Law on the Prevention of Abuse (2010) this is not the
case, because this protection is enjoyed by employees and persons engaged
in work on any basis with the employer, the basis on which they work, but
not by persons seeking employment (Article 2 of the Law on the Prevention
of Abuse (harassment) of the Republic of Serbia, 2010). What is common to
both definitions is that the behavior is negative, undesirable and affects the
dignity of employees or persons seeking employment. It is precisely in the
term “dignity” and everything it represents, as a civilizational achievement,
that the key that is the link between the prohibition of discrimination and
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the prohibition of workplace harassment and in connection with work lies.
The above-mentioned differences can be partially justified by the fact that
the Labor Law (2005) was enacted earlier, in relation to the laws that prevent
discrimination and abuse at work, but also by the fact that the current law
and many of its provisions, the circumstances in which we live and the
emergence of new forms of work and work flexibility, have made the current
law and many of its provisions outdated and ready for changes, including for
a completely new Labor Law (Gligori¢ & Skori¢, 2021).

Also, terminological differences are not only specific to domestic
legislation. Namely, there are noticeable semantic differences in comparative
law as well, and different terms are used to denote this phenomenon. For
example, in Australia, the United Kingdom and the USA the term bullying
is used (in the sense of persistent mistreatment of an employee that has
consequences for the physical and mental health of that person), in France,
Belgium and Spain the term psychological harassment is used, while in
Germany, Italy, Norway and Denmark the term mobbing is used, which is also
the case in the Republic of North Macedonia and the Republic of Montenegro.
In Sweden, the term victimization at work has been used since 1993 (Gligori¢
& Stojkovi¢ Zlatanovi¢, 2020, p. 35). Of course, it should not be forgotten
that the term “harassment” is used as a basic term for all behaviors that may
constitute abuse, bullying or violence at work (De Stefano Durri, Stylogiannis,
& Wouters, 2020, p.13).

In the legal system of the Republic of Serbia, there are a large number
of special laws that primarily prohibit discrimination as a constitutional
principle, and listing all of them would further burden the work and take us
away from the main topics and hypotheses, which is the relationship between
the prohibition of discrimination and the prohibition of workplace harassment
and in connection with work.

3. Discussion

After reviewing the legal framework, both international and domestic,
related to the prohibition of discrimination and the prohibition of workplace
harassment, a historical and legal question arises, which is how the prohibition
of discrimination was guaranteed at work, and especially the prohibition of
workplace harassment? So, how was respect for the dignity of employees at
work guaranteed in Serbia before the adoption of a set of laws that regulated
it more precisely in 2009 and 2010? Also, in positive law, another dilemma
rise up. Namely, if both the prohibition of discrimination and the prohibition

25



LAW - Theory and Practice No. 2/2026

of work harrasment primarily protect the dignity of the person, which law
will individuals refer to if their right to dignified work is violated? What is
the difference that distinguishes between these two legal institutions, when
an analysis of the current labor law has determined that this distinction is not
even made in it, but was made only a few years later, with the adoption of
special laws?

Ifwe go in order, from a historical and legal perspective, before the current
Labor Law 0f 2005, according to Reljanovi¢ and Petrovi¢ (2011): “The Serbian
(and previously Yugoslav) legal system has long been devoid of regulations
that would sanction discriminatory behavior” (p. 186). The same authors
state that both discrimination and harasssment existed before the adoption
of the currently valid legal regulations, but their sanctioning was “limited
by the interpretation of criminal law provisions, i.e. by subsuming various
criminal acts under this type of prohibited behavior. Workplace harassment
was also “wrapped” under the institute of “chicanopic behavior”, which has
been developing exclusively in court practice for decades, without explicit
legal support” (Reljanovi¢ & Petrovi¢, 2011, p. 187). If we look at the current
criminal law solutions and provisions of the Criminal Code of the Republic
of Serbia, it can be determined that within Chapter 14 Criminal Acts Against
Freedom and Rights of Human and Citizen, there is a prescribed criminal part
Violation of equality and thus protection of all from discriminatory behavior
(Article 128 of the Criminal Code of the Republic of Serbia, 2005).

Further analysis of the same law revealed that there is no criminal offense
that sanctions harassment at work and in connection with work, but that there
is a criminal offense within the same chapter, “Abuse and Torture”, whose
essence is human dignity, which is protected by the prohibition of abuse
of another person. (Article 137, Criminal Code of the Republic of Serbia,
2005). However, neither abuse (harassment) at work nor other rights based on
work enjoy criminal law protection. In the neighboring Republic of Croatia,
for example, this is not the case. Namely, the Criminal Code has a special
Chapter 12 dedicated to criminal offenses against employment relations and
social security, which lists several criminal offenses, such as: violation of
the right to work, non-payment of wages, harassment at work, violation of
the right to social security and illegal employment (Articles 131-134 of the
Criminal Code of the Republic of Croatia, 2011). Also, in Chapter 11, within
the framework of criminal offenses against human rights and fundamental
freedoms, the criminal offense of violation of equality is prescribed (Article
125 of the Criminal Code, RH), similar to what exists in the Criminal Code
of the Republic of Serbia, with the same penalty — imprisonment for up to 3
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years, with the difference that in Serbian code there is another form of this
criminal offense, namely if the perpetrator is an official in the performance of
his duties.

After answering several previously asked questions concerning the
historical-legal element and additional analysis of positive criminal legislation,
the turn came to practical issues concerning the application of regulations
regulating the prohibition of discrimination and the prohibition of harassment
at work. Certain inconsistencies in domestic positive legislation have been
discussed above, while one of the basic rules in the application of regulations
will be highlighted here — Lex specialis derogat legi generali. Namely, in
accordance with this, the Labor Law of the Republic of Serbia (2005) is to be
considered a general law, while the Law on the Prohibition of Discrimination
(2009) and the Law on the Prevention of Abuse (Harassment) at Work (2010)
are special laws. Special laws have priority over the general law, and issues
that one of them does not regulate, the one that regulates the given issues
is applied, provided that if both general and special laws regulate the same
matter in a different way, the special law has priority. Therefore, the fact that
the Labor Law regulates the matter of the prohibition of discrimination and
the prohibition of harassment (abuse) in such a way that it can be concluded
that they are one institution, by enacting separate laws on discrimination and
on the prohibition of harassment, resolves this dilemma and confirms one
of the initial hypotheses, which is that these two institutions are separate
and different, but that this difference is often fluid and difficult to notice. As
another argument that supports the above, there are numerous reports from
the Commissioner for the Protection of Equality' in which the most common
area of discrimination is listed as race and employment, and in a table, for
the period 2022-2024, the area of discrimination in labor and employment in
relation to other areas of discrimination (Commissioner for the Protection of
Equality), as follows:

! Specifically established by the Law on the Prohibition of Discrimination in 2009, which law
also determined the conditions for its selection, mandate, competences, etc., Articles 28-34, as
well as the procedure before the Commissioner, Articles 35-40b of the Law on the Prohibition of
Discrimination.
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Table 1. Prticipation in % according to different areas of discrimination?

Area of discrimination 2022 2023 2024
Work and employment 20,7% 26,8% 20,3%
Proceedings before public authorities 23% 23% 23%
When providing public services or when using 16,1% 10,5% 8%
facilities and areas

Public sphere / general public 11,4% 1,3% 2,7%
Health care 7% 7% 7%
Education and vocational training 7,8% 13% 8%
Public information and media 4,0% 4,5% 2,5%
Other areas (Social protection, Private relations, 10% 13,9% 28,5%
Housing, Justice, Culture, Art, Sports, Other

relations)

Source: Annual reports of the Commissioner for the Protection of Equality for 2022,
2023 and 2024

Based onthetable, it can be concluded that the field of work and employment
is, unfortunately, one of the fields where discrimination is present. The trend
from the latest annual reports is that it is either the first in terms of share or the
second, right after the Field of Proceedings before Public Authorities, with the
highest percentage being in 2023, with a certain drop in 2024. However, since
for the correct interpretation of all reports, numbers and statistics, it is necessary
to have a broader social picture, the conditions that exist in a society, the data
that will be found in the Annual Report of the Commissioner for 2025 will be
very interesting. For now, based on the available data, it is clear why work and
employment are inseparable from the institute of prohibition of discrimination,
and therefore with the prohibition of work harassment.

Considering that work harassment, in addition to judicial proceedings, can
be established, but also resolved in an out-of-court procedure, or in: proceedings
before the employer’, mediation, arbitration before the Republic Agency for
Peaceful Resolution of Labor Disputes. Since proceedings before the employer
and mediation are confidential, it is impossible to determine their number and
content. However, interesting information is published on the official website
of the Agency for Peaceful Resolution of Labor Disputes, and it concerns

2 The table was prepared by the author based on data contained in the Annual Reports of the
Commissioner for the Protection of EqualitOy.

3 Tt is also an obligation for the employee to first initiate a procedure for protection against abuse
before the employer, if the employer, or the authorized person at the legal entity, is not the one
who committed the acts of abuse (Article 13 of the Law on the Prevention of Abuse (Harassment)
at Work, 2010
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harassment at work: “Since the entry into force of the Law on Prevention
of Abuse (Harassment) at Work, the Agency has had the most Proposals for
initiating an individual labor dispute procedure regarding mobbing. A good
indicator is the fact that in the first 2 months of 2015, all 20 Proposals related
to mobbing. The employer’s consent is obtained for 1/5 of the proposals,
which is proportional to obtaining consent in other labor disputes. Interesting
information is that in 30% of cases, mobbing was determined, in 50% it is
a violation of other labor rights, and in 20% there is suspicion that it is an
abuse of the right to protection” (Republic Agency for Peaceful Resolution of
Labor Disputes). Therefore, from the above, it can be concluded that employee
work harassment is interpreted much more broadly than is prescribed by
theory, law and practice, and other violations of labor rights that cannot be
considered harassment in the sense of the legal regulations of the Republic
of Serbia are also classified under this act. Previously, it could be attributed
to inadequate business policies of employers, which could greatly contribute
to the elimination or at least reduction of such phenomena in the workplace if
they were clearly defined, not only by state legal regulations, but also by the
internal regulations of employers (Saram, Hasan & Aburumman, 2024).

4. Conclusion

In accordance with all of the above, and with the hypothesis set out in the
introductory part of this paper, the following can undoubtedly be concluded:
the prohibition of discrimination at work and in connection with work and the
prohibition of workplace harassment represent two complementary institutes
of labor rights protection. Their distinction has theoretical significance, legal
distinction, but in practice they are often intertwined. Effective protection
of employees, which requires clear procedures, institutional support and
continuous harmonization of domestic legislation with the labor standards
of the European Union, but also of the International Labor Organization, can
greatly contribute to improving the position of employees and people seeking
employment. The application of the principles of decent work and equal
opportunities are key prerequisites for the development of modern and fair labor
relations in the Republic of Serbia. The legal framework exists and is in line
with all internationally recognized standards that prevent both discrimination
and workplace harassment, but it is necessary to consistently and continuously
implement the regulations in practice, to speed up the procedure for resolving
such disputes, and above all, to continue educating employees and job seekers
about their labor rights and the fundamental right to decent work and respect
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for human dignity. The aforementioned education is also needed by employers,
almost as much as a decisive stance by the state in severely punishing those
who do not comply with the prohibitions prescribed by law.
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ODNOS ZABRANE DISKRIMINACIJE
1 ZABRANE ZLOSTAVLJANJA NA
RADU I PRI ZAPOSLJAVANJU

APSTRAKT: Ovaj rad analizira odnos izmedu zabrane diskriminacije
i zabrane zlostavljanja na radu i pri zaposljavanju u okviru savremenog
radnog prava. Kako je zabrana diskriminacije, pravno posmatrano, Siroko
postavljena i nuzno ju je primenjivati u svim oblastima drustveno-politickog
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i ekonomskog sistema, u radu se analizira deo zabrane diskriminacije i
deo mogucéih razloga nejednakog tretmana odredenih kategorija lica, i to
zaposlenih lica i lica koja traze zaposlenje. Upravo na tom mestu dolazi do
znacajnog preplitanja zabrane diskriminacije i zabrane zlostavljanja i, iako
predstavljaju razlicite pravne institute, oba instituta imaju zajednicki cilj, a
to je zastita dostojanstva zaposlenih na radu i u vezi s radom, kao i jednako
postupanje prema svima. Rad sadrzi pregled relevantnog zakonodavstva
Republike Srbije, teorijska tumacenja, kao i uporednopravnu analizu
reSenja u pravu Evropske unije i u medunarodnom pravu. Poseban
akcenat stavljen je na prakticne aspekte preklapanja diskriminatorskih
i zlostavljackih ponaSanja, kao i na znacaj bavljenja ovim temama i
sprovodenje preventivnih mehanizama poslodavca u stvaranju bezbednog
i dostojanstvenog radnog okruzenja.

Kljuéne reci: diskriminacija, zlostavljanje na radu, mobing, dostojanstvo
zaposlenih.
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