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HOBYAHA HAKHA/JIA 350T' IPETPIIVBEHUX
AYHIEBHUX BOJIOBA
YCIEA HAPYKEHOCTHU

Ancmpaxm:

Hapy»eHocT npe/craBiba jeiaH 0f1 BU0Ba HEMaTepUjaliHe ITETE I/I¢ CE JIUILY
Npu3Haje MPaBO HAa HOBYAHY HAKHAAY YCIIEJ BHJBMBOI TEJIECHOT AedopmuTeTa
WHTETPUTETA JHYHOCTH. 3aKOH O OOJHMrarmoHnM omHocuMa w3 1978. roamne
nponucyje na he nuie, He3aBUCHO OJ1 HAKHAJIE MaTepHjallHE IITETE, KA0 U y HEHOM
OJICYCTBY, 300T MPETPIJLEHUX AYIICBHUX 00JI0BA YCIIea HAPYKEHOCTH, UMATH ITPABO
Ha HAKHAJly HeMaTepHjalHe MTeTe. Y MpaBHOj TEOPHjU MOCTOjE HU3 CTIOPHUX MUTamka
y KOHTEKCTY OBOT MHCTUTyTa. llojieJbeHa Cy MHILUBEHA O HAYMHY OJMEpaBamba
BUCHHE HOBYAaHE HaKHajJe 300r NPETPIUbCHUX JYIICBHHUX O0JIoBa ycies
HapYKEHOCTH, Ka0 U O MEPHJIMMa KOje Cy/I IIEHH MPH JOHOIICHY OJJTyKe O BUCHHU
HaBYaHe HakHaje. byayhu 1a cMo CBeI0IM eHOPMHOT pa3Boja MIIACTUYHE XUPYPrHje,
MoBesia ce W JMCKyCHja O MpaBy omTeNCHOr JHIa HA HOBUAHY HAKHAAY YyCIe[
NPETPIUbEHHUX AYIICBHUX 00JI0Ba 300T HAPYKEHOCTH KOME JIMIly BEIITaK CYICKE
MEJUIMHE YTBPAM J1a OM Ce HApyKEHOCT Y IENOCTH OTKIOHWIIA IMOJBPraBambeM
€CTETCKOM 3aXBaTy, a OHO TO oja0uje. Y pany he ce meTtabHOM aHaIM30M jgoMahinx
3aKOHOJIABHUX peIlckha W CYACKE Mpakce MOKYIIATH JaTh OJrOBOP Ha CIOpHA
MUTamka 3aKJbydlliMa U peliemuMa koja he OuTu oJ1 3Ha4aja 3a TEOPHjCKY U CYJICKY
paKcy.

Kuwyune peuu: Hemamepujanna wmema, oyuiesHa 601 3002 HAPYICEHOCMU,
HOBYAHA HAKHAOA HeMAamepujante wmeme, NIACIMUYHA (eCmemcKa) Xupypauja.
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YBoa

3a0paHa TpPOY3pOKOBama INTETE j€ jemHO OJ (PYHIAMEHTAIHUX Havesa
rpahanckor mpaBa. Ko apyrome mpoy3pokyje IITeTy IyXaH je HaKHaJAWTH je,
YKOJIMKO HE JOKaKe JIa je mTeTa HacTana 6e3 mwerose kpusuile.t CBako je ayxkaH j1a
Cce y3IpKH OJ1 TIOCTyIaKa KOjUM Ce JPYTOM JIMIly MOXKe TIPOy3POKOBATH LITETA.

3akoHOM O oONMMranMoHNM ogHocuMa u3 1978. rogune ce Aedunume mojam
ITeTe Ka0 yMamelhe Heurje MMOBHHE (0OWYHA INTEeTa) WM CIpeYaBarbe HEHOT
nosehama (M3Makiia KOPUCT), KA0 U HAHOIIEHE PyroMe (GU3NYKOT MIIH TICUXHYKOT
Oona wim cTpaxa (HemarepwjanmHa mTera). Jlakie, pazmuKyjeMO MaTepHjaHy U
HEMaTepHjalHy INTEeTy, Kao OCHOBHY IWOJeNy IuTeTe. MaTepujanHa IITeTa je
BUJJbHBA, IPWINYHO opeleHa, er3akTHa, JOK HeMaTepHjaiHa HITeTa ce MpOoLCHhYje
y 3aBHCHOCTH OJ OKOJHOCTH CIly4aja, Hajla3a M MHIUbEHA BEIITaKa CYACKE
MeIUIHE U OIICHE Cy/Ia.

Haknana HemarepujaiHe IMITETE je Iyro BpeMeHa Ouia CIopHO nuTame. J[o
CTyHama Ha cHary 3akoHa O oOJMMranuoHuM ogHocuMa u3 1978. romuHe, HakHaga
HEMaTepHjaHe INTeTe ce aocyhmBaia caMo y TOjeIMHUM ciiydajeBuma. Pasmor
3aITo je Omia peTko nocyhrBaHa je ITo HU TeOpHja, a HU CyJICKa MpaKca HUCY UMaJIe
yjeIHayeH cTaB O HAYMHY HAJOKHajae NoBpeheHor smyHor noopa (o yemy BHUIIE Y
HapeIHOM IOAHACIOBY). Tek MOHOIIEeHeM 3aKOoHa O OOJUTallMOHUM OJHOCHMA U3
1978. rogune oapeleHo je na juie koMe je moBpeheHo JIMIHO 100po UMa MPaBo Ha
HaKHaJy HeMaTepHjasiHe ITeTe TJe he o BHCHMHM HakHajJe CyJl BOJUTH padyHa O
3Ha4ajy moBpeljeHor no0pa M IUJbY KOME CITy)KH Ta HaKHaJa, alld ¥ O TOME Ja ce
HBOME He ITOr0/1yje TeKmbaMa KOje HUCY CIIOjUBE Ca FbeHOM IPHPOIOM H JIPYIITBEHOM
cBpxoM. HakHasia MaTepHjainHe mTeTe MpecTaBiba OTKIAmbAE MTOCIEIUIA IITETHOT
noralaja Ha UMOBMHM OIITEheHOT JIMIA HA Taj HAYMH J1a c€ UIMOBHHA BPaTH y OHO
cTame y Kome Ou OmIto j1a mrera HUje HU HacTynwia. [{nss HakHaa HemaTepujaiHe
HITeTe je Jia yOJIaKu HapyllleHy eMOIIMOHAIHY PaBHOTEXY omreheHor nauna. Ornena
ce y HOBUAHO] HaKHa 1, 00jaBJbUBAEM IIPECY/IE, OJHOCHO HCIIPaBKe, UM Y Hape0u
Jla IITETHUK TOBYYe M3jaBy KOjOM je MOBpela YUMEbEHA, WM IITO JIPYyro 4uMe ce
MOJKE OCTBApPHUTH CBpPXa KOja ce TIOCTHXKE HAKHAJIOM. Y KOHTEKCTY HeMaTepHjaiHe
IITeTe, KaKO JIMYHO J00pO HeMa TPXKHUIIHY BPEIHOCT, MPETXOIHO HaBEJCHO,
npejcTaB/ba HA4YWH JaBama cathchakmnuje omreheHOM JHIly pajau yOliakaBama
MPETPIUBEHUX OYLIEBHUX 0OJIOBA LITETHUM JI0raljajem.

1 Ynan 154. cras 1. 3akoHa 0 06IUTALMOHUM OJHOCHMA.
2 |bidem, uman 16.
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1. JInuno xodpo

Jla Gucmo pasymenu 3aliTO HUjE jeHOCTABHO OJPEAWTU aJICKBaTaH HAYWH
HaKHaJe MTeTe 3a MOBpely JUYHOT J100pa, MOoTpebHO je pBO neduHUCATH IITa ce
MOJT JIMYHUM JI00pOM y TIPaBHOj TeopHju noapasymesa. Jlnuna mobOpa jaBibajy ce y
IBa 00NMKA: Ka0 CAaCTaBHM JI€JIOBH HEKOT JAa (’KHBOT, YTJIE], 9acT, JOCTOjaHCTBO,
WHTUMHA cdepa uTa.), 1 kao onpeamehenn nspas mmma (pororpaduja wim TOHCKH
CHHMaK JIMIa, JTMYHM 3anucH o mwemy uTa.).S HujenHo apyro 1o6po, a koje npaBHH
MopeiaK MTHUTH, HUje TaKO TUPEKTHO, TAKO OJIMCKO M TECHO BE3aHO 3a JIUIIE Ko IITO
Cy HBEroBa JIM4YHa N00pa: KUBOT, 3[paBibe, TIlac, JIMK, YIiel, UMe WIA HEKO JIPYyro
106po.* Yl npaBHa J1MIia MOTy MMAaTH M3BECHA JIMYHA J00pa, Kao mTo cy Hip. Gupma
mpemy3eha, mobap rinac (Y4acT W peryTanuja) TPaBHOT JIMIA, ITOBOJhHA OIIEHA
npousBosa npeyseha meljy morpomraunma ur.®

CX0/THO HaBEJICHOM, 3aKJby4yje Ce Jia HHj€ JeTHOCTABHO OJPCIUTH MPAaBUUHY
U TOTIyHy HaKHATy IITETe y CIyd4ajy IOBpele >KUBOTA, YacTH, yriiena, Te
NPETPIUbEHHUX TyINIEBHUX 0O0JIOBA ycien HapyKEHOCTH, NMPETPIUBEHOT CTpaxa WU
nak ¢usnukor 6ona uta. [lotpedHO je carneaaT cBe MPaBHO peNieBaHTHE OKOJHOCTH
clly4aja, Kao M caM CTaB omTeheHor mia noBoJjoM HaHeTe MOBPEIE, a CBE y LIIIbY
JIOHOIICHa MITO TpaBUYHHjE OJJIyKE MpPU OJUTyYMBaBby W OJIMEpaBamby BHUCHHE
HOBYaHE HaKHAJIE IITETe.

3akoH o obnurarmonnM oxHocuma u3 1978. rooune (nasbem y Tekery: 300)
caJp)KM JIeTaJbHa TpaBWiIa O HaKHAIM MaTepHjaliHe IITeTe, IPU YeMy je HapodyHuTa
naxkma nocBehlieHa oONMIMMAa HaKHAJE, KAao INTO Cy: YCIIOCTaBa paHUjer CTama,
3aMeHa omTeheHe CTBapM HOBOM, HOBYAaHA HAKHAJa M HOBYaHA penTta. ® Harypanna
pECTUTYIMja TIPECTaBIba YCIOCTaBJbalhe CTama Npe mreTHor norahaja. OnHa ce
MOJKe U3BPILINTH oBpahajeM CTBapH Koja je MPOTHBIIPABHO Oy3€Ta, UIIH MTOTIPABKOM
CTBapy aKo je y nuTamy omreheme nHIUBHYaTHO oJpelena crBapa. Ako je ped o
TCHEPUYHUM CTBapHMa, OHJa Ce€ HaTypajHa pPECTHTyIHja OIJiea y JaBamy
omreheHOM CcTBapu HCTE€ BpCTe, KBAJIUTETa M BpeAHOCTH omTeheHor pona.
MebhyTtum, HaTypajHa pecTUTYLMja HUje yBEeK Moryha Kajia je y muTamy MaTepujaiHa
IITETa, a jOIll Markbe KaJia je y MUTaky HeMaTepujallHa ITeTa, TaKo Jia ce JlaHac CBe
BuIlIe TpuOeraBa HOBYAHO] HAKHAZAH. 3aKOHOM j€ MPOIHCAHO JIa Ce MPH OTyYUBABY
W oJIMepaBarmy BUCHHE HOBYaHE HAKHAJIE IITETE y CIy4ajy MOBpe/a JIMIHUX 00pa,
Tpeba BOAUTH pauyHa O CBPCH U catuchakuuju omreheHor auuna.

8 Cranxosuh, O., Bogunemuh, B. (1995). V00 y epajancko npaso. beorpa. cp. 124.

4 Ibidem.

5Tamc, A. (1963). Y600 y epaliancko npaso. Hayuna kmura, beorpan. crp. 122.

6 Pamopanos, A. (2008). Oéauzayuono npaso — onwmu Oeo. IlpaBHM (GaKynTeT 3a MPUBPELY H
npasocyhe Yuusepsutera [IpuBpenna akanemuja y HoBom Cany. ctp. 269.
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VY npaBHOj TOKTPHHU Ce TOBeJa JUCKyCHja Jia JIu omTeheHoM JIMIy Mpumaaa
MpaBO Ha HOBYAaHy HakHany Oyayhu ma y wmany 199. 300 Huje m3puumTo mcrTa
HaBesleHa.! JeHU Cy MUIULEMma Ja HEMa IpaBa, OCUM OHHX KOja Cy TaKCaTHBHO
HaBeJeHa, JIOK Cy JPYTH cTaBa jAa omTeheHo Juie nMa IpaBo Ha HOBYaHY HAKHATY.
HeratuBan craB npousnasu U3 YHBCHULE [a je TaKBa HaKHaza Hemoryha, 0JJHOCHO
HEMOpaJHa, Te Ja OM HOBYaHOM HaKHAJOM OWia MIMeKylanuja JUYHUM JoOpUMa,
OJTHOCHO TIpeBoljere 60J1a y HOBAIl, IITO OW BOJWIIO YHIDKAaBaKY JbYCKE JINYHOCTH, a
oHa ce Beh mrutu KpuBnaHUM npaBom.® TeopeTHyapy MO3UTUBHOT CTaBa UCTUYY 14
HOBYaHA HAaKHA/Ja HE MpeAcTaBjba 3a owrTeheHor AO0OpPOBOJBHY pa3MeHy JIHYHHX
noOapa 3a HoBall, Beh je OH y cTBapH ,,[IPOTUB CBOj€ BOJBE KPTBA jeIHE aKTUBHOCTH
KojaTa je y Behoj uiu Mam0oj Mepu YMHU HecpehHUM 1 peMeTH HeTOB MHD U AyXOBHY
paBHOTEKY"“.? IcTHHA je 1a HOBYaHA HAKHA/IA HEMMOBUHCKE INTETE HE MOYKE HUKA/A
Ipe/ICTaBJbaT ajiekBaTHy HakHany.'? V HaBeqeHOM unmaHy, y cBakoM ciaydajy 300
HUje UCKIJbYYHO HHUTH je 3a0paHrno HOBYaHY HAaKHAY 3a MOBpeLy JHYHOT A00pa.

Crora, ucnpaBHO ce nocylyje HOBYaHAa HaKHaJa Ha MME HeMaTepHjaiHe
mreTe, KojoM ce omreheHoM ity oMoryhaBa na ceOu IpUIMHA HEKY pajioCT, WA
mak yOiaxu TCHUXWYKYy HEYPaBHOTEKEHOCT Koja je HacTylmia Kao IOCIeInIa
mreTHoOr norahaja. Ha meMy je ma u3Bpinu u300p 0 HauMHYy Ha Koju he moTpouruTu
noOHWjeHr HOBYaHU U3HOC, O6€3 cTpaxa off OCy/e CpeIuHE.

2. Ilojam Hapy:KeHOCTH

3aKOHOM je MPOIMUCAHO Ja 3a MPETPIUbeHE (Pu3HUKe OOJIOBE, 3a MPETPIIJLCHE
nylieBHe 00jI0Be 300T yMamema XHBOTHE aKTHMBHOCTH, HApPYXEHOCTH, MOBPEE
yrIiie/a, 4acTH, cI000/1e Wil MpaBa JHYHOCTH, CMPTH OJIMCKOT JIMIA Kao M 33 CTpax
cyn he, ako Halje 1a OKOJHOCTH Ciy4aja, a HApPOYMTO jaunHa OOJIOBA M CTpaxa U
BUX0OBO TpajaH)e TO onpaBaaBa, AOCYJAUTHU MPABUYHY HOBUAHY HAaKHa/ly, HC3aBUCHO
OJ1 HAKHaJIe MaTEpHjalIHe MITETE KA0 U Y IleHOM OfIcycTBy. !

Haknaga HemaTepujayiHe HITETE 3a MpPETPIUbEHE yIIEBHE OO0JIOBE ycien
Hapy»XEHOCTH C€ BpPJO 4YeCTO J0cylyje y3 HakHaJy HEMarepHjajgHe IITeTe 3a
nperprubeHe puzndyke OONOBE W CTpaxX, Te yMamema JKUBOTHE aKTHBHOCTH, a Y
CYICKHM TIpeIMeTHMa O yjeny rmca, caoOpahajHum Hesrozama, pU3HIKuX oOpadyHa
nuna (Tyda) u IpyTo.

7 Amtuh, O. (2008). O6norarmoHo npaso — onmrtu Aeo. Ciyxk6enn rnacauk. beorpas. ctp. 510.

8 Ibidem.

% Ibidem.

10 Munomeswuh, Jb. (1966). Obauzayuono npaso. lpasuu paxynrer Yuusepsutara y Hosom Casy. cTp.
109.

1 Yyan 200.
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Hapysxeme npencraBiba crioJbHy MpOMEHa TEJIECHOT HHTETPUTETa JTMYHOCTH.
To je BumspuBa Aedopmanmja TexecHe ETOBUTOCTH U CKIATHOCTH HEKOT (hPU3UIKOT
JUIa 300T MOTIYHOT WU JIEIMMUYHOT TYOHTKa HEKOT EKCTPEMUTETA, OKUIbaKa U
Jpyrux TIpOMEHa Ha Telly Koje HapylaBajy u3rjies Tor Jula (y OAHOCY Ha H3Iie]
KOju je mocTojao mpe mretHor paorahaja).? 300 mojaM HapyKEHOCTH HHje
neQHUHNUCA0 YHME Ce M3BOAM 3aKJbY4YaK, Jia je MPEMyITeHO OLESHH Cy/ia Aa MPOLCHN
Ja 1M oHa TmocToju kon omrteheHor nwma. buTHa KapakTepuCTHKa TOjMa
HapY»KEHOCTH jeCTe HeroBa BUIJBMBOCT, HAKO 3aKOH MUCTy He mpomucyje. Ha Tome
WHCHCTHPAjy CYJOBH MPHU OJMepaBamy BUCHHE HOBUAHE HAKHAJIE.

Ja Ou nume nMaio mpaBO Ha HOBUAHY HaKHAAy IITETE 300T MPETPIJbEHUX
OyIMIEBHUX 0OJIOBa yCIlle[l HapY»KEHOCTH, TO je TMOTPeOHO Ja je Ty MymeBHY 0ol
3aucta U oceha. Y o0ACYyCTBY nyiieBHe OONMH 300T HApYXEHOCTH, OIHOCHO
yHaKaxemwa, oliTeheHn HeMa paBo HOBYaHE HAKHAJIE TI0 OBOM OCHOBY.

OO6jexkTrBaH eIeMEHT OBE IITETe YHHU AedopmMaliija Tena, JOK Cy0jeKTHBaH
eJEMEHT MaK ICUXMYKO TpIubeme omrehenor.” Ilox mepopmamujom Tena ce
MoJpa3yMeBa pa3iiuka y QU3MYKOM M3TJIedy Teja Ipe M IMocjie MTETHOr aorahaja.
VYkonuko je paznuka Beha, To cyn nocyhyje Behin nu3Hoc HOBUaHE HaKHA/IC HA MME
MPETPIUBCHHUX MYIIEBHUX OOIIOBa yciea HapyKeHCTH U oOpHyTo. Wmajyhu y Bumy
HaBEJICHO, HAPYXKCHOCT CE MOXE CTEIIEHOBAaTH Ha HAPYKEHOCT jaKOr, CPEIber U
JIaKOT, OTHOCHO OJIaror MHTEH3MUTETA, a IITO j€ 01 3Ha4yaja MPHIMKOM OJUTyYHBaba O
MOCTAaBJLCHOM 3aXTEBY 3a HAKHAJy HOBUYAHE INTETE 300T MPETPIUbEHHUX IYHICBHHX
00J10Ba yciie1 Hapy>KCHOCTH.

VY npusory 3Ha4yaja cyOjeKTUBHOT eJIEMEeHTa y KOHTEKCTY HaKHaJe ITeTe 300T
MPETPIULEHHUX JYIMIEBHUX 00JI0Ba ycie HapYKEHOCTH cBeoue npecyna OKpyKHOT
cyna y HoBom Cany I'x 3285/03 ox 16.06.2004. ronune u npecyna BpxosHor cyna
CpOuje Pes. 2509/05 01 05.07.2006. ronune. Hanme, 4iaHOBH y>kKe MOPOAMILIE HEMA]y
MPaBO HA HAKHAy HEMATepHjalTHe IITETe 300T MOBpe/ie OIMCKOT JIMIA U 3a TyIIICBHE
0oJ10Be 300T Berope HapykeHocTH (wi. 200. cr. 1. u ctaB 3. 300). U3 o6pasnoxkema:
,»TYKHIba U MIIJI0. JIETE Cy 3aXTEBAIM HAKHATY HEMaTepHjalHe IITeTe 3a JAYIICBHE
0os10Be 300r HapyXeHOCTH Tykuoua (cympyra, oma). IIpBocTemenu cya je
npaBuiiHoM mpuMenoM wiana 201 crae 3. 300 oBaj 3axTeB 01010, jep ce MO OBOj
oJIpe1OM HaKHa/1a HeMaTepHjaJIHE IITETE WIaHy YKe OPOIUIIEe MOXKE JOCYAUTH CaMO
y Clly4ajy TEUIKOT MHBAJUAUTETA OJMCKOT CPOIHUKA, a HE 300T HapyKEHOCTH.

Jlakie, y KOHKPETHOM CITydajy, IPaBHO PEJIEBAHTHH Cy CaMO AyIICHU OOJOBH
omrehenor nuuna. Cyza ykasyje Ha ozapendy wiana 201 craB 3. 300 kojom ce

12 |bidem, ctp. 289.
13 Joxed, A. (2007). Obruzayuono npaso — onwmo Oeo. IlpaBuu dakynrer Yuusepsurera y Hosom
Cany. ctp. 509.
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MPONHKCY]y YCIOBU TOA KOjUM JIMIA YK€ MOPOAMIE HMMajy MpaBO Ha HAKHAIY
HeMaTepHjaliHe ITETe, a TO j€ Y CIIy4ajy TEIKOT MHBAIHIUTETa OIMCKOT cpoaHuKa. 4

3. Kputepujymu koju cy o1 yruuaja Ha onpeljuBame BucHHe HOBUYAHE HAKHA/IE
300r NpeTpIUbeHUX AYLIEBHUX 00/10Ba ycile] HAPY:KeHOCTH

b HakHaze mTeTe je moBpahaj y crame Mpe HacTynama MTeTHOT norahaja.
KoncraToBany ¢Mo J1a ce MaTepujalie ITeTe MOKe HaJOKHAIUTH y HENOCTH,™ a 1a
HakHaja ImTeTe 300T MOBpeAe NTWYHHUX AoOapa HHUje MpOCT 3aaarak cyxaa. Wmak,
3alITUTH MMOBHMHCKE INTETE CE HE CME JaTH NPEIHOCT Y OJHOCY Ha HaKHaIy
HeMMOBHHCKe mTere. | 'pahanckompaBHa 3amTuTa TUYHUX nobOapa je ox 3Hauaj
jeaHaKo Kao M MoBpeia UMOBUHE, ako He u OuTHHja. [lopen mojesbeHNX MUIIbEHA,
CYJIOBH, WIIAK, II0 OCHOBY 3aKOHa, a y BUAy cartucgakuuje, mocylyjy omreheHom
JIUIy TIPaBO HA HOBYAHY HaKHAIy 300T MPETPIUbCHUX IYNIEBHUX 0O0J0Ba ycien
HapyKema.

Y KOHTEKCTY ONpENEsbEHa BUCUHE HOBYAHE HAKHAJIE, HEKE 3€MJbE CYy Y TOM
MOTJIely OTHUILIC Y HEJAO03BOJbEHY IIUPUHY M JIOMYIITajy HOBYaHY HaKHAIY
HEMMOBHHCKE T'OTOBO yBeK Kaja omrehenn mommece 3axtes.'® Hamm cymosu cy
yMepeHHje 1o TOM uTamy. Moxe ce pelin yak 1a cy BpeMeHOM MOCTAIH U IIPUITAYHO
CTPOTH IpU OIMEPABAY BUCHHE HOBYAHE HAKHAJA.

Haseneno notBplyje u npecyna AnenanuoHor cyna y beorpamny [k 3398/10
on 17.06.2011. roguHe koja mpemHauyje mpecyay Jlpyror ommrTHHCKOr cynaa y
Beorpany IT 8824/04 on 09.02.2009.ropuse:...,,y Jely CTaBOBa MPBOT W APYror
n3peke, Tako mro ce OBABE3VIJE Tyxenun ®@ynbancku xiy0 ,,bb* na Tyxnomy A
Ha M€ HaKHaJle HeMaTeprjaiHe MITeTe UCIUIATH: 3a TpETPIUbeHE AylIeBHE 00JI0BE
30or HapyxeHoctn uzHOCc ox 250.000,00 muuapa ...“ c oO3mpom na je Hpyru
OIITUHCKH ¢y y beorpany y nomenyToj npecynu uspekao omreheHoM JIMIy Mambu
W3HOC HOBYaHE HAKHAJEe Ha WME NPETPIUBCHUX JYIIEBHUX O0JOBa ycien
HapyxxeHocTH, 1 To 150.000,00 nunapa. Y oOpaznoxemy npecyae AmenanuoHOr
cyna y beorpamy naBeneno je:...,,Kox Tyxwmoma mocToju ecrercka HapyXEHOCT
CPEIbEr CTENeHa Koja Cce Orjie/la y BEIMKOM OXKHJBKY Ha MPeambeM TPOYIIHOM 3UAy
BeMYMHE 0KO 20 M U BHILE Pa3IMYUTUX 0)KUIbaKa Ha IECHO] CTPaHU Py IHOT KOIIa,
Ha TpOYUIHOM 3WAy, Ha JIEBOM KOJIEHY M HAQJIAKTUIIM W Ha JIECHOM /JIaHy ca
KOHTpakTypoMm Tpeher mnpcra.*

14 Pey je 0 70% unBanmuauTeTa oTENEHOT JIMIA KA0 OCHOBY 118 OU GJIMCKY CPOJHUIM HMAJIHU TIPABO Ha
HaKHaJly HeMaTepHjaliHe MTeTe.

15 Cteapna (06u4Ha) ¥ M3MaKia KOpUCT (M3MaKIa 100UT)

16 Bophesuh, XK., Crankxosuh, B. (1986). Obnuzayuono npaso — onwmu deo, wemepmo uzdarse. IPO
Hayuna xmura, beorpan. crp. 461.
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Hcro tako u npecyna BpxosHor cyna Pes. 5460/95 on 1996. ronune rae ce y
00pasnoxesby HABOJU: . . .,, HIDKECTETICHH CyJIOBH CMATPajy Ja Ty>KWJIAl] HeMa TPaBo
na Tpaxu nocyheme HeMMOBHHCKE IITETE 3a MpeTpIbeHe (hu3nike 00NoBe, CTpax u
HapyXEHOCT, C 003UPOM J1a MPETPIJLEHH CTPax U 00J1 HUje OMO jayer HHTEH3UTETa U
IyKeT Tpajama, a Ja 0KWJhaK y BEIMYUHH 3pHA KYKypy3a Ha MoBpel)eHOM MecTy
TY>XKUJbE HE MPEACTaBJba ECTETCKY HAPYKEHOCT ¢ 003UPOM JIa HUje JIAKO YOUJbUB U
He TpezcTaBiba ocehaj Hemarome.

[Ipu onymyunBamy 0 BUCMHM HOBYaHE HakHaje 300T IPETPIJBEHUX JYIIEBHUX
0oJ10Ba ycnen Hapy>KeHOCTH, cyA he y3eTH y 003up CTeleH Hapy>KeHOCTH, FETOBO
Tpajambe, MHTEH3UTET. [10CTOje OKOJIHOCTH, OJHOCHO Mepuja Koje OMCMO MOIIIH
JEeKJIapucaTH Kao OIIITa U OHAa Ce MOTy MPUMEHHUTH Ha BehuHy ciydaja u moceOHa
KOja Ccy crenuuvHa y 3aBUCHOCTH O] KOHKPETHOT ciiydaja. Ca acrekTa OMIITer
KpUTEpHjyMa, O]l BXKHOCTH j€ 332 OIMEpaBarhe BUCHHE HOBYaHE HAKHA/IE YNELCHHIA
713 JIM je y TMTaby Hapy>KeHOCT yCIIea OKUIbKa HiTH 300T He0CTaTaK Jesia HIIH LeJIOT
excTpemurteTa. Moryhe na je y nutamy 1 Heka cacBuM Tpeha crosbHa mpoMeHa Temna
Y OJHOCY Ha TIOMEHYTa. Y CYIITHHH, ped je O BUIJHHBOj MPOMEHU Ha (PU3UIKOM
n3rieny omreheHor mia 300r Yera My ce jaBiba ocehaj Hexaro/e, OJHOCHO IyIIeBHA
natma. OBJie je OUTHO MeCTO HapyKeHa, Kao U J1a JIM TO MECTO UMa MOKPpUBHY Moh
nin He. [loceOHM KpuTepujym o0yxBaTa 100, o omreheHor numa, mpodecrnoHaHa
JIeNIaTHOCT | CII.

Amnanu3upajyhu omniite 1 HoceOHE KPUTEPHU]jyME, MHIILUBEHE j€ J1a CYJT He Tpeda
CTPOro Jia IIEHH OIIITe U MoceOHe KpuTepujyme. IbHMXOB MHTEH3UTET 3aBUCH O]
CTaBa, MUIILJbCHA U MPETPIJBCHUX AYIIEBHUX OomnoBa omreheHor yuma. Y Tom
KOHTEKCTY, He cMaTpamo Jia Ou Tpedasio Jia je oJ yTHIlaja Ha ONpee/beiby BUCHHY
HOBYAHE HAKHAJE yCIie] HAPYKEHOCTH UYUIHCHHUIIA J]a CE MECTO HApYKeHmha MOXKE
npekput. HaBeneno u3 pasiora mto he y JeTHheM NepHoji CBAaKaKo HapyKEHOCT
OUTH BUIJBMBO CBE U JIa C€ MOXKE MPEKPUTH TapaepoOoM, a omrteheHo e cBakako
TpIH AylieBHe 0oJoBe 300T Hapykema 0e3 0031pa Ha TOIUIIkE 100a.

[Ipodecuja omrehenor imma jecte oa 3HAYaja TPWIMKOM OIMEpaBamba
HOBYaHe HakHajae Oyayhu na omrehena nuia kKoja ce 6aBe npodecujama Kao IITo je
MOJIEJINHT, MAaHEKEHCTBO, NIeBaYH, TIYMIM UMajy TIpaBo Ha Behe HOBUaHe HaKHAJIE.
OBo M3 paziora mITo Cy BHIIE M3JI0KEHH jJaBHOCTU M CAMHM THME Cy OCETJHHBH)jU HA
Hapy»XEHOCT KOje CBaKOIHEBHO BUIJBMBO BeheM Opojy nuia. ¥ OKBUPY TYKOSHOM
3aXTeBY, TY)XWJba WM TYKWIAIl HAaBOJE 3aIlITO C€ MOCTaBjba Behm W3HOC of
yoOunuajeHe BUCHHE HOBUYAHE HAKHAJIE.
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,»IIpaBO Ha HaKHaJy OBE IITETC UMajy U Jiella Koja joIll HUCY CBECHA CBOjC
Hapy»XEeHOCTH, aKO je W3BECHO Ja he Ta HapyXeHOCT Tpajatd u y OymyhHOCTH 3a
HOCNIEMITy UMATH JyIeBHe 60s10Be. !’

WNmak, 3a ompenejseme BHCHHE HOBYAHE HAKHAAE 300T IMPETPIUBEHHX
IyUIeBHUX 00JOBa yclie[ Hapy>KEHOCTH, HOBHja CyJACKa Tpakca Jaje MpeTHOCT
Cy0jeKTHBHOM KpHUTEpPHjyMy y OJHOCY Ha oOjekTuBHe Kputepujyme. IIpaBo Ha
HaBeJleHY HaKHAAy IITeTe UMa camo omTeheHn Koju 3aucta Tpnu nymieBHe 00J0Be
300r HapyxeHOocTH. OCHOB 3a OBY BPCTY HaKHaJIe HUjE CaXKasbehe, WK MaK rahame
cpenuHe, Beh meropa IndHa AyIIeBHa 001 300T YHaKaXemha, OJJHOCHO HApy>KEHOCTH.
Ona ce u3paxkaBa y TpajHOM CyOjeKTHBHOM ocehary, OJIHOCHO MAaTHHU KOjy TPIHU
omrehenu, 300T HacTaIMX MPOMEHa yclie/I MoBpeBama Koje ce u3paxanajy y ToMe
LITO MY j€ U3MEH-EH JIMK KOjU CE€ HEe MOXKE MOOOJBIIATH OMII0 KAKBHM MEIUIIMHCKAM
TpeTMaHMMa, MPOMEHEHO JpKambe Tela (MCKPUBJBEHOCT, Mapaiu3a ojpelheHux
JenoBa Tena, ckpaheme mim ryOuTak MOjeIMHUX JIeJioBa Teja), Koje HHje Moryhe
OTKJIOHUTH W KOj€ je BHUJBHMBO, IPOMEHE Ha TeNy Koje cy BUAJbMBE Yy onpeheHum
npwinKaMa (Ha IUIaXH, TPH 0aBJbEHY CIOPTCKUM AKTHBHOCTHMA H y JPYTHM
cUTyaljamMa y KojuMa omteheHn wmznaxke moBpeleHe nenoBe Tena mMmorjennMma
MPUCYTHUX IITO M3a3WMBa I0jauaHO HHTEPECOBALE, 3TPAKaBambe HIH CaKATbCHE
uctux).'® Bucuna HakHae 3a JIyIeBHU 601 360T HApYKEHOCTHU 3aBUCH O] TPajHHX
MOCJICAMIIA KOje OCTajy, a UCTE Ce OIVIeajy Y HapyllaBamy A0TaJallber U3rieaa u
CKJIaJia Tela, OAHOCHO Heke TenecHe (pyHKIMje, a onpelhyje ce y3umajyhn y 003up
M3MEH-EHH N3IJIe]] ¥ CKIIa]l TeJla, OMHOCHO nmopemehaj TenecHe GyHKImje, y3pacr, moi
¥ 3aHMMarb€ OITeheHor JIMIa, Kao ¥ JIOKAIUTET MOBPEJE M CTENEH HApyKEHOCTH. ™

4. PekOHCTPYKIIMja HAPY:KEHOCTH MyTeM IJIACTHYHE XHPYPruje

VY mocnenmux map roiuHa, CBEAOLM CMO E€HOPMHOI pa3Boja IUIACTUYHE
XHpYpruje Kako y CBEeTy Tako M y Halloj 3eMJbd. Pe3ynraTu miuacTuyHe Xupypruje
ymejy Outh 3anamyjyhu. EcreTckoM 3axBaTy ce yriaBHOM IOJIBPTaBajy OHa JIMIA
KOja HUCY 3a[0BOJbHA CBOjUM (PU3UUKHUM M3TIICAOM U >Kelle ra MPOMEHUTH TaKo Ja
Oyay 3a10BOJbHH KPajEbUM PE3YJITATOM.

Wmajyhm y Buay u3BaHpenHe pe3ynTare IUIACTUYHE XUPYPruje, y NpaBHO]
JNOKTPHHU C€ TIOBeJa JUCKycHja — Jia JIn omTeheHo JIMIe WMa MPaBo Ha HOBYAHE
HakHaze 300r HapyKEHOCTH YKOJIMKO C€ Hapy>KEHOCT MOXE OTKJIOHHTU €CTETCKUM
3axBaToM, a OH TO 0a0uje? Munubewma cy mojesbeHa. [Ipema 3acTynmHUIIEMA
HETaTUBHOT MHIIJBEHA, OIMTEheHOM JHUIly He Om Tpebano AOCYAWTH HOBYAHY

17 Panosanos, A. (2008). on.yum. ctp. 290.
8 Yyan 14. craB 1. Ypenbe o HakHaau mTeTe Ha aunuma (,CirysxkOenu rmacuuk PC, 34/2010).
19 |bidem, wran 14. craB 2.
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HaKHaJy Ha WMe HapyxeHocth Oyayhu ma My je mara moryhHoOCT caHamwmje
HapyXema, a OH TO CBECHO 0/10Mja. Ped je o ecTeTckoMm 3axBaTy KOjU HHUje PHU3UYaH
o 3apaBbe omrteheHor numa. CraBa cy 1a Hapy>KEHOCT omTeheHOM Iy U3a3uBa
nyuieBHe 00JI0Be, OH OM KeJieo U a X M OTKIIOHU. Y OACYCTBY AylieBHE 00u 300rT
HapyXeHOCTH, omTeheHn He OM MMao MPaBO Ha HOBYAHY HAKHAIY IO TOM OCHOBY.
[lo gpyroM, MO3WTHBHOM CTaHOBHUINTY, omTeheHOM Wiy MpUIaza NpaBO Ha
HOBYaHY HakHaJy Oe3 003HMpa Ha MMOJBPraBambe MEIUINHCKO — ECTETCKOM 3axXBarTy.
bemy jenmHOo HEe OM mpHmano MpaBO Ha HOBYAHY HaKaHIy 300T HapyKEHOCTH
YKOJIMKO €CTETCKH 3axBaT HeMa Behu pU3MK 10 37paBibe omTeheHor, a HapyKEHOCT
OM ce MOTJIa Y OTITyHOCTH OTKJIOHMIIA. 2°

Munubeme je 1a je CBaKku XUPYPIIKK 3aXBaT pU3WYaH, Te Ja OM HEOBHCHO O
€CTETCKOM 3axBaTy, Tpebano omrteheHoM NUIly TOCyIUTH HOBYaHY HaKHAAy LITETE
Ha UMe AyIIeBHUX OoioBa 300r HapyxkeHocTu. CTpydyHa JIMIa ce Ha HEKW HA4YWH
,0Tpalyjy* oIl OITOBOPHOCTH y CIy4ajy XUPYPUIKOT 3axBaTa HA Taj HAYMH IITO
yI030paBajy ManujeHTe aa ¢y Moryhe koMIivkaiuja. Ha HaBeneHo caomnmreme, OHU
Tpake, YIJIIABHOM MMUCMEHH TPHCTaHaK NanujeHTa. HenmpaBuyHO M HEOCHOBAHO OM
Oomo yckpatuTh omTeheHOM Ha paBo HaKHaJe HeMaTepHjallHe IITETe CBE U Ja ce
MOJIBPTHE OTEPaTUBHOM 3aXBaTy OTKJIambamha HApYKEHOCTH.

Cyncka mpakca je 3ay3ella CTaB Jla YKOJUKO ce omrteheHo yuie MoABprue
€CTETCKOM 3axXBaTy, leMy he CBakako INMPUIACTH MPaBO HA HAKHAy MaTepHjaslHe
HITEeTe Y BUCHHHU TPOIIKOBA €CTETCKOT 3axBaTa. HoBuaHa HakHaaa qo0HjeHa 10 TOM
OCHOBY Ce€ HE ypauyHaBa y HOBUaHY HaKHaJly Ha UME MPETPILUbEHUX AYIIEBHHX
0osi0Ba Ha MMe HapYXeHOCTH (HemarepujanHa mreTa). Cyn he cBakako LIEHUTH CBe
OKOJIHOCTH TIPUITUKOM OJIMEpaBamka BUCHHE HOBUAHE HAKHA/IE.

20 Crpyuna nuna (lekapu Xupyp3u) OM M3BpIIMJIA MPOIEHY pu3MKa, uMmajyhu y Buay na je cBaku
XUPYPIUIKA 3aXBaT PU3HUYAH.
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3ak/pyuyak

HoBuanom HakHagOM Ha MME HeMaTepHWjallHe IITETE Ce He MOXKE YCTAaHOBUTU
OHO CTame Koje je OmIo mpe HacTymama mTeTHor morahaja. OHa mpenctaBiba
catuchakiyjy omrehenom yuity. J{oOujeHOM HOBYAHOM HAKHAAOM OImTeheHo yuie
MOXke cebru ma mpmbaBHM HEKO 3aJ0BOJECTBO pann yOiakaBama MPETPIBEHUX
IyIIEBHUX 0OJIOBA yCIe HapyKEHOCTH.

Nmajyhu y Buay ga mnara moOpa HeMajy TPXKHUIIIHY BPETHOCTH, TO j€ OITyKa
CyJa 0 BUCHHE HOBYaHE HaKHaJe HA UME HEMaTepHjallHe IITEeTe MPIINYHO TEXaK
3a/laTak ¥ TOTOBO YBeK he jeqHa On cTpaHa OWTH HE3aJOBOJbHA ONPEACIheHUM
HOBYaHUM m3HOCOM. [lpu omnyunBamy, panuje, cyJ je Ouo orpaHuueH YpeaooM o
HaKHAIM INTeTe Ha jumuMma’l (y mabeM TekcTy: Ypenba) Koja je NponucuBana
KpUTepHjyMe 3a yTBphHBame MaTepujajgHe IMTeTe W HauYWH, Ka0 U KPUTEpHjyMe 3a
yTBphUBame BUCHHE HOBYaHE HAaKHAJe HAa MME HemarepwjaiHe mTere. MelhyTum,
VYpenba je mporiamieHa HEYCTaBHOM, TakKo Ja CyJ IO CBOM JUCKPEIIMOHOM MpaBy
[IEHU CBAaKH CIy4aj 3a ceOe y3uMajyhu y 003up cBe OKOITHOCTH KOHKPETHOT CITy4aja.

Omrreheno nuie je mHAUBUAYa 3a cebe, Tako Ja HEKOM orrreheHoM sy
oxuibak o 10 cM mpeko cromaka Hehe u3a3zBaTu TynieBHY 00J jaKOT UHTEH3UTETA,
1ok he to mpeacrassbatu apyrom omrehenom smny. Crora, Bpahamo ce Ha Jieo 1a
cyx Tpeda Jla KOPUCTU JUCKPELMOHO IPaBO M JOHECE MPaBUUYHY OMIYKYy KoOja je y
uHTepecy omreheHor numa.

2 Cnyx6enu rmacaux PC*, 34/2010.
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FINANCIAL COMPENSATION FOR MENTAL
SUFFERING
DUE TO PHYSICAL DEFORMITY

Abstract:

Physical deformity is a form of non-material damage where a person is entitled
to financial compensation for a visible physical deformity affecting their personal
integrity. According to the Law on Obligations from 1978, a person has the right to
compensation for non-material damage, including mental suffering resulting from
physical deformity, regardless of compensation for material damage or its absence.
In legal theory, there are several contentious issues regarding this concept. There are
differing opinions on the method of determining the amount of financial
compensation for mental suffering due to physical deformity, as well as the criteria
considered by the court when deciding on the compensation amount. With the
significant advancements in plastic surgery, there is a debate about the right of an
injured person to financial compensation for mental suffering due to physical
deformity. This is particularly relevant when a forensic expert determines that the
deformity could be fully corrected through an aesthetic procedure, which the person
declines. This paper aims to address these contentious issues by analyzing domestic
legislative solutions and judicial practices, providing conclusions and solutions that
are relevant to theoretical and judicial practices.

Keywords: Non-material damage, mental suffering due to physical deformity,
financial compensation for non-material damage, plastic (aesthetic) surgery.
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