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CRIMINAL ACTS INVOLVING FAILURE TO
ACT PURSUANT TO HEALTH REGULATIONS
DURING AN EPIDEMIC AND
TRANSMISSION OF CONTAGIOUS DISEASES

Summary: In addition to massive implications for the health and business segments,
the COVID-19 pandemic has also led to a high increase in public attention towards criminal
acts that sanction the spread of infectious diseases. These criminal acts occupied a marginal
position among the professionals public and scholars dealing with crime and criminal activ-
ity, until the outbreak of the pandemic. Thus, the effects of the COVID-19 pandemic, among
other things, contributed to the fact that the two criminal acts in question, which were, until
recently, practically invisible, move to the center of attention of the scientific and profes-
sional public. Undeniably human health is one of the most important segments protected by
criminal law. The pandemic and its consequences represent a considerable challenge not only
in terms of timely adaptation of the health system, but also in the functioning of the socio-
economic segment of society, given that the consequences of COVID-19 occur quickly and
have long-term implications in an economic and social sense, but also the legislative sense
because it is precisely the segment of adopting new and/or updating existing laws and bylaws
that must follow current social events. Keeping that in mind, solutions presented in criminal
law are especially important. The paper analyzes the general impact of the COVID-19 pan-
demic on all vital aspects of the society, after which attention is focused on the analysis of
the criminal treatment of actions that primarily consist of failure to act pursuant to health
regulations during an epidemic and transmission of contagious diseases

Key words: COVID-19, Criminal Code, Failure to Act Pursuant to Health Regulations
during an Epidemic, Transmission of Contagious Diseases

Introduction

The Covid-19 disease pandemic has extremely invasively affected all aspects
of human life and activity across the world. The pandemic caused by the Covid-19
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virus and all the measures applied in response to it, both in the entire world as well
as in Serbia, have an extremely strong effect on many aspects of everyday life. Ac-
cording to the data provided by the World Health Organization - WHO, the first
registered case in the world was recorded in China, on January 7, 2020, the first
registered case in Europe was recorded in France, 24.01.2020°, and the WHO de-
clared a pandemic on March 11, 2020.?

In addition to numerous implications in the health and commercial segments,
the Covid-19 pandemic also influenced the fact that two criminal acts received
heightened attention from the scientific and professional public, which until the out-
break of the pandemic occupied marginal positions in the scientific community.
Specifically, in the Criminal Code* in the chapter dealing with criminal offenses
against human health (Chapter XXIII), the legislator established two criminal of-
fenses concerning this area. These are Failure to Act Pursuant to Health Regulations
During Epidemic (Article 248 of the Criminal Code) and Transmitting Contagious
Disease (Article 249 of the Criminal Code).

In the continuation of the paper, we will explore more details about the gen-
eral impact of the Covid-19 pandemic on all vital aspects of society, after which
attention will be focused on the analysis of the criminal treatment of actions that
primarily consist of failure to act pursuant to health regulations during an epidemic
and transmitting contagious disease.

The Impact of Covid-19 on Vital Aspects of Society

According to the estimates of the Global Health Security Index (GHS Index),
the countries of the Western Balkans were essentially well ranked on the interna-
tional list of preparedness to respond to a pandemic, at the very beginning of the
spread of Covid-19.> The criteria used for these assessments were primarily the
readiness of the state’s health system to prevent and detect sources of infection, re-
spond quickly to current challenges, and respect international standards. It should be
noted that the Global Health Security Index is the first comprehensive assessment of
global health care potential in 195 countries.® A conclusion that imposes itself, after

! World Health Organization (2020). Coronavirus disease (COVID-19) outbreak,
http://www.euro.who.int/en/health-topics/health-emergencies/coronavirus-covid-19/novel-coronavirus-
2019-ncov (07.07.2020.).

2 World Health Organization (2020). 2019-nCoV outbreak: first cases confirmed in Europe,
http://www.euro.who.int/en/health-topics/health-emergencies/coronavirus-covid-
19/news/news/2020/01/2019-ncovoutbreak-first-cases-confirmed-in-europe (07.07.2020.).

3 World Health Organization (2020). Health emergencies,
http://www.euro.who.int/en/health-topics/healthemergencies (07.07.2020.).

* Criminal Code, Official Gazette of RS, no. 85/2005, 88/2005 — corr., 107/2005 — corr., 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016 and 35/2019.

3 GHS Index, https://www.ghsindex.org/ (01.07.2020.).

% A total of 140 questions from the Global Health Security Index are organized into six categories:
prevention (prevention of pathogen emergence or release), detection and reporting (early detection and
reporting of epidemics of potential international importance), rapid response (rapid response and miti-
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taking into account the previous experiences with health systems from the Western
Balkans and their relation to the effects of the Covid-19 pandemic, is that special
attention should be paid especially to the following:
— Funding should be allocated to responding to pandemics and public health systems in
order to stop disease transmission.
— Recognizing the impact of deep recessions on budgets and fiscal space for health and
its management.
— Minimize financial risk for patients in need of health care to protect vulnerable patients.
— Ensure continuity of service delivery and explore opportunities for sustainable innova-
tion.
— Direct recovery efforts to a level considered a new normal.’

Furthermore, the pandemic and its consequences represent a substantial chal-
lenge, not only in terms of timely adaptation of the health system but also in the
socio-economic aspect of society, bearing in mind that the consequences of Covid-
19 occur quickly and have a long-term consequence in both economic and social
sense. Consequently, the pandemic has caused serious global socio-economic, po-
litical, and security issues, including the greatest global recession since the Great
Depression. This has led to the postponement or cancellation of sporting, religious,
political, and cultural events, a widespread supply shortage exacerbated by panic
shopping, but also reduced greenhouse gas and pollutant emissions. Schools, univer-
sities, and colleges were closed on a national or local basis in 194 countries, affect-
ing about 98.5% of the world’s student population. All sports competitions have
been brought to a halt, the Olympic Games and several continental sports champion-
ships have been postponed.® In Serbia, the pandemic itself and the measures taken
by the Government in response to it, had a strong effect on the economy, functioning
of institutions, the availability of public and social services, but also on the daily life
of the population.

According to a UNICEF study, “the socio-economic impact of Covid-19 will
be felt most by those already at risk. Many are already living in poverty, and the
consequences of response measures to Covid-19 run the risk of further worsening
their situation."’ Certainly, one of the most sensitive existential issues is the impact
of the Covid-19 pandemic on job loss. According to a study prepared by SeCons &
Friedrich Ebert Stiftung, “in April 2020, 8% of people lost their jobs who were pre-
viously employed in February 2020 in the non-agricultural sector. When this per-

gation of the epidemic), health system (sufficient and solid health system for treatment of the sick and
protection of health workers), respect for international norms (commitment to improving national
capacities, financing plans for elimination of deficiencies and adherence to global norms), risk envi-
ronment (general risk environment and vulnerability of the country to biological threats). Source: GHS
Index, https://www.ghsindex.org/ (01.07.2020.).

7 World Bank Group (2020). Ekonomski i socijalni uticaj Covid-19 — zdravstveni sistemi, Redovni
ekonomski izveStaj za Zapadni Balkan, br. 17, p. 8-12.

§ Zeljko Bjelajac, Aleksandar Filipovié (2020) Lack of Security Culture in Facing the COVID-19 Pan-
demic. The Culture of Polis, XVII (2020), No. 42, pp. 383-399.

? UNICEF (2020). UNICEF-ov odgovor na pandemiju Covid-19 u Srbiji, UNICEF Srbija, Beograd, str.
6.
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centage is projected on the total population, it amounts to about 200,000 people who
lost their jobs after the introduction of the state of emergency, including informally
employed.""’ The role of the media should not be neglected, which is crucial in the
suppression of criminal acts, and thus in the promotion of security culture as a pre-
ventive action in situations that are a challenge, risk, or threat. Even before the pan-
demic, and especially during it, a permanent emanation of an incredible amount of
incorrect information was perpetuated by the media.'' The pandemic only expanded
and multiplied this harmful effect, which led to serious disorders, both in communi-
cation and in trust in the accuracy of the information provided by the media.

In addition to some summary reviews made in the analysis of the impact of
the Covid-19 pandemic on the health systems of Serbia and the Western Balkans,
and the impact of the pandemic on socio-economic aspects in Serbia, the issue of
legal (in this case criminal) response is important. Especially, to certain actions in
this area that can cause substantial harmful consequences in periods when (as is now
the case) an epidemic and / or even a pandemic of a certain infectious disease has
been declared. It is important to mention that the timely reaction of the state in sanc-
tioning certain activities is in a direct correlation with both health and socioeco-
nomic factors.

Criminal Acts of Failure to Act Pursuant to Health Regulations During
Epidemic and Transmitting Contagious Disease

The effects of the Covid-19 pandemic, among other things, contributed to the
fact that the two criminal acts, which were in fact until recently invisible, came to
the center of attention of the scientific and professional public. These are Failure to
Act Pursuant to Health Regulations During Epidemic (Article 248 of the Criminal
Code) and Transmitting Contagious Disease (Article 249 of the Criminal Code).
Both crimes belong to the twenty-third chapter of the Criminal Code, titled Offences
Against Human Health.

Human health is one of the most important group protections in criminal
law.'* At the same time, it should be emphasized that human health in this context
does not imply the health of the individual, as an individual value that belongs to
each person, but health as a general, common value of all people.”* The criminal
offense of Failure to Act Pursuant to Health Regulations During Epidemic is com-
mitted by a person who, during an epidemic, does not act in accordance with regula-
tions, decisions, or orders which determine measures for its suppression or preven-
tion. The penalty for this act is a fine or imprisonment for up to three years.

1% Grupa autora (2020). Covid-19 i zaposlenost u Srbiji: uticaj pandemije i mera za njeno sprecavanje
na zaposlenost i uslove rada, SeCons — development initiative group, Friedrich Ebert Stiftung, p. 10.

! Bjelajac, Z., Filipovi¢, A., (2020): Uticaj masovnih medija na degradaciju savremenog drutva, in:
Uticaj masovnih medija na degradaciju savremenog drustva, Zeljko Bjelajac i Aleksandar Filipovié
(eds.), , Kultura polisa, vol. 17, posebno izdanje, p. 9-21.

12 Stojanovié, Z. (2019). Komentar Kriviénog zakonika, Sluzbeni glasnik, Beograd, p. 809.

13 Babi¢, M. (2008). Kriviéno pravo — opéti i posebni deo. Pravni fakultet Univerziteta u Banja Luci,
Banja Luka, p. 264
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Therefore, the act of committing a said crime consists of failing to comply
with health regulations, decisions, or orders during an epidemic of some of the dan-
gerous infectious diseases. Health regulations, decisions, or orders encompass meas-
ures for its suppression or prevention. According to Stojanovié, "this is a real crimi-
nal act of negligence, although inaction can be manifested in acts of doing the oppo-
site of what should have been done."'* This criminal act is defined with an open
norm, where it is specified for the actions to be considered criminal the disease in
question has to be a dangerous infectious disease that is specifically assessed follow-
ing the possibilities of its spread and transmission.

It is further stated that "failure to act must exist during an epidemic of a dan-
gerous infectious disease." An epidemic of an infectious disease is considered to be
an increase in infectious diseases unusual in the number of cases, time, place, or
affected population, as well as an unusual increase in the number of diseases with
complications or death."" Therefore, in order for criminal action to exist the disease
must be classified as a dangerous infectious disease, and what is a dangerous infec-
tious disease is a factual issue that is determined in each case, and the criteria for
determining whether it is a dangerous infectious disease are the possibility and speed
of'its spread, mortality rate and complications that occur for patients, etc.

The Law on the Protection of the Population from Infectious Diseases'® was
amended after the expansion of COVID-19. The law regulates the protection of the
population from infectious diseases and several special health issues, determines
infectious diseases that endanger the health of the population of the Republic of
Serbia and whose prevention and suppression is of general interest to the Republic
of Serbia, implementation of epidemiological surveillance and measures, Their im-
plementation and financing and supervision over the implementation of this law, as
well as other issues of importance for the protection of the population from infec-
tious diseases.

Article 3, paragraph 1 of the Law stipulates that the protection of the popula-
tion from infectious diseases encompasses the organized overall activities of society
with the aim of preventing and combating infectious diseases, as well as their sup-
pression and eradication. Article 4 of the Law stipulates that infectious diseases in-
clude: diseases that lead or may lead to significant illness and / or death, especially
those whose prevention requires broader coordination of activities; diseases where
the exchange of information can provide early warning for threats to public health;
rare and serious infectious diseases, which are not present in the Republic of Serbia,
and for which grouping of data may indicate the factors responsible for their occur-
rence; diseases for which there are effective prevention measures for the benefit of
the population; diseases in which comparing the frequency of their occurrence in
other environments can contribute to the assessment and improvement of protection
programs for the population.

' Stojanovi¢, Z. (2019)., op. cit., p. 832.

13 1bid., p. 833.

1o Law on Protection of the Population from Infectious Diseases, Official Gazette of RS, no. 15/2016
and 68/2020.

101



Jelena Matijasevi¢ Obradovi¢ / Joko Dragojlovi¢, Criminal Acts Involving Failure to Act ...

The law prescribes the rights, obligations, and competencies in the implemen-
tation of protection mechanisms from infectious diseases, as well as measures for the
protection of the population from infectious diseases and the manner of their imple-
mentation. In that sense, Article 14 prescribes that measures for the protection of the
population from infectious diseases represent a set of all activities planned, organ-
ized, and implemented by the bodies of the Republic of Serbia, autonomous prov-
inces, local self-government units, economic entities, and legal entities, institutes,
and institutes for public health and other health care institutions, health workers and
health associates and natural persons to protect the population from infectious dis-
eases. Protection of the population from infectious diseases is carried out by imple-
menting general, special, extraordinary, and other measures for the protection of the
population from infectious diseases.

The consequences of the criminal act of failure to comply with health regula-
tions during an epidemic consist of an abstract danger to human health and their
lives. As for the culpability, this criminal act implies the intent of the perpetrator.
Stojanovic also states that "the possibility of real misconceptions regarding impor-
tant features, such as the nature of epidemics and dangerous infectious diseases, as a
rule, excludes decisions and orders of competent bodies declaring an epidemic and
imposing certain measures to prevent and suppress certain infectious diseases.""” In
addition to the criminal offense under Article 248 of the Criminal Code, Article 249
of the Criminal Code prescribes the criminal offense of Transmitting Contagious
Disease, which will be discussed in more detail further in the text.

The criminal act of Transmitting Contagious Disease is committed by who-
ever fails to act pursuant to regulations, decisions, or orders for suppression or pre-
vention of contagious decease, and thereby a contagious disease is transmitted. This
criminal act is punishable by a prison sentence of up to three years.

This criminal act belongs to the group of those crimes for which it can be
rightly said that not knowing the law is harmful (ignorantia iuris nocet). This state-
ment stems from the fact that in situations when the existence of a contagious dis-
ease is registered, there are usually several laws and bylaws that citizens should be
informed about, to properly and purposefully prevent further transmission of a con-
tagious disease. Therefore, a large number of legal acts adopted and applied pre-
cisely to prevent further spread of the infection are very often a precursor to commit-
ting a crime like this, because often citizens are not familiar with legal regulations,
and in such situations are not aware of the consequences of their actions. Therefore,
this criminal activity exists when there is a failure to comply with regulations, deci-
sions, or orders for the suppression or prevention of infectious diseases, or in the
omission of measures required by the current legal regulations adopted to prevent
further spread of infectious diseases.

An important condition for the existence of this criminal act is that due to fai-
lure to comply with regulations, decisions, or orders for the suppression or preven-
tion of infectious diseases, the transmission of a contagious disease did occur. In that
sense, Stojanovi¢ states that "for the notion of transmission, it is enough that due to

17 Stojanovié, Z. (2019)., op. cit., p. 833.
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failure to take the necessary action just one person got infected with a contagious
disease. It is debatable whether this is a consequence of an objective condition for
incrimination and whether, concerning that circumstance, the intent is required or
not. There are arguments for both opinions. Starting from the general approach ba-
sed on the principle of culpability and subjective responsibility, that a circumstance
should not be considered an objective condition of incrimination if it is possible to
consider it an essential feature of the nature of the crime, without changing the char-
acter of the crime, then we could consider it a consequence."" As for the form of
culpability, this crime can be committed only with intent, provided that the perpetra-
tor is aware that he has contracted a contagious disease and that his actions are con-
trary to the existing regulations. Committing this criminal act due to negligence en-
tails misdemeanor liability.

The perpetrator of this criminal act can, in principle, be anyone, but over time,
the reality has shown that the most frequent perpetrators of these crimes are doctors,
nurses, other medical staff, as well as family members of the infected person.

However, it should be noted that Article 259 of the Criminal Code (Grave Of-
fences against Health) in paragraphs 1 and 2 prescribes that ”if due to the criminal
act of Transmitting Contagious Disease a person sustains grievous bodily harm or
serious health impairment, the offender shall be punished by imprisonment of one to
eight years”, and that if the same crime “results in the death of one or more persons,
the offender shall be punished by imprisonment of two to twelve years.”

Conclusion

Given that COVID-19 is a novel virus that is still expanding, and whose ef-
fects are very much reflected on people's lives and work on a daily basis, its full
dimensions have not yet been fully understood. In other words, apart from the
knowledge that the virus has reached the status of a pandemic, and that it continu-
ously reflects badly on almost all aspects of human life and activity around the
planet, we are guessing the real scope of COVID-19, its full capacity and possible
response to future potential immunization. The true picture of the consequences
(both tangible and intangible), is probably not even remotely in our grasp at this
time.

The paper makes some remarks on the primary effects of the COVID-19 pan-
demic on all vital aspects of society, after which attention was focused on the analy-
sis of the criminal treatment of actions that primarily consist of Failure to Act Pursu-
ant to Health Regulations During Epidemic and Transmitting Contagious Diseases.
In other words, we are talking about two criminal acts pursuant to current legislature
Failure to Act Pursuant to Health Regulations During Epidemic (Article 248 of the
Criminal Code) and Transmitting Contagious Disease (Article 249 of the Criminal
Code). Both criminal acts can be found in the 23™ chapter of the Criminal Code,
which encompasses criminal offenses against human health.

18 Stojanovié, Z. (2019)., op. cit., p. 834.
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There is no doubt that not only, the consequences of the presence of COVID-
19, but also the application of all state measures to prevent the spread of the virus
are significantly reflected, among other things, in the current legislation which, in
accordance with its role, must keep pace with societal norms and changes. Criminal
sanctioning of committing or omitting certain actions in the field of preventing the
spread of infectious diseases is not a new legal solution it has come to the forefront
in the months when the epidemic of the disease caused by COVID-19 was declared
in our region.
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KPUBUYHA JEJIA HEIIOCTYHAIBE 110 3JPABCTBEHUM
ITPOIIMCHUMA 3A BPEME EIIMJAEMMWJE U ITIPEHOLIEILE
3APA3ZHUX BOJIECTH

Casicemax: Tlopen OpojHUX UMIUTHKAIMja y 3APABCTBCHOM U MOCJIOBHOM CErMEHTY,
nagemuja COVID-19 ytunana je 1 Ha TO Ja KPUBUYHA JIeJla KOja CAHKIIMOHHMIIY PaIibe
HIMpeka 3apa3Hux 00JiecTH JOOM]jy N3y3€THO BEIMKY ITaXmby jaBHOCTH. Ped je o renmma koja
cy no uzbmjama nanaeMuje GpakTHUKy 3ay3uMaia MapruHaJIHE TO3UNMje KPUBHYHO-TIPABHE
jaBHoctu. Jlakne, edexkru nanpemuje COVID-19 uzmely ocranor, nonpuHenu cy Tome 1a
JIBa KpUBUYHA JIeNa, Koja ¢y (aKTHYKH A0 CKOpO OMIIa HEMPHUMETHA, Mol)y Y HEeHTap IMaxmbe
Hay4YHE W CTpy4YHE jaBHOCTH. HecropHo je ma 31paBibe JbyIu CHana y jeJHO O HajBaKHUjUX
TPYIHHX 3aIITHTHUX o0jekaTa y KpUBHYHOM mpaBy. [laHneMuja u meHe mocieauue mpen-
CTaBJbajy OrPOMAH M3a30B HE CAMO Yy CMUCIY IPAaBOBPEMEHE alalTalyje 3APaBCTBEHOT CHC-
TeMa, T€ y COLMOEKOHOMCKOM CerMeHTy (YHKUMOHHCama IpYITBa, MMajyhu y Bumy na
nocienuiie COVID-19 nactynajy Op30 v ©Majy TyropodyHe MOCIEAUIE U Y EKOHOMCKOM H Y
COLIMjaJITHOM CMUCIY, Beh U y JIernciaTiBHOM CMUCIY, jep YIIpaBo CErMEHT yCBajarmba HOBUX
W/WIHM @XypHpama MocTojehnx 3aKOHCKUX M MOA3aKOHCKUX pelllelha MOpa NPaTUTH aKTyell-
Ha JIpyIITBEHA JIeIIaBama. Y TOM CMHUCIY, HAPOUYHUTO Cy OMTHA KPUBUYHOIIPABHA pelema. Y
pany ce aHanM3upa HayenHH ytunaj manaemuje COVID-19 Ha cBe BUTaNHE acnekTe y Jpyul-
TBY, HAKOH 4Yera je NMakiba yCMEepeHa Ha aHaJu3y KpMBHYHOIPABHOT TPETMaHAa palibH Koje
ce MPEBACXOHO CacTOje y HEeTOCTyIamy 110 3APaBCTBCHNM IIPOIMCHMA 3a BpEME eNHICMHje
U TIPEHOLICHE 3apa3HuX 00JIeCTH.

Kuwyune peuu: COVID-19, KpuBnunu 3akoHUK, HemocTymame 1Mo 3ApaBCTBEHUM
IponucuMa 3a Bpeme enugemuje, Ilpenomemne 3apasaux 6osectn
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