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PA/THOITPABHO YPEBEILE 3AIITUTE
MATEPUHCTBA Y CPBUJU U

KPUBUYHOITIPABHU TPETMAH ITOBPE/IE

ITPABA 110 OCHOBY PAZ1IA U ITPABA
N3 COIMNJAJIHOI OCUT'YPAIBA

AIICTPAKT: IlpaBa Ha moceOHY 3alUTUTY MaTepUHCTBA, HA TOPOANIECKO
OZICYCTBO M OZICYCTBO Ca pajia pagu Here AeTera, Te pagu moceOHe Here
JeTeTa Wi apyre ocode ypeheHa cy onpendama pasHOT IpaBa, a yTeMesbeHa
cy y yctaBHUM onpendoama. CylTHHA NOCTOjamba OBUX oapenada ornena
Ce y 3alllTHTH HajOOJbEr MHTEepeca He caMo MajKke, M He camo JieTera, eh
1eJIOKYITHE TopoauLe. Y pasy cy IMopeJl TEOpHjCcKe aHATIU3€e 3aLITUTE KEHE
Ha paly M y Be3W ca pajoM M IIpaBa Ha paj, IPUMEHOM HOPMAaTHBHOT
METOJIOJIOMIKOT PUCTYTIA, IPEACTABILEHH U 3aKOHCKU CTAaHIAPAH 3aITHTE
MaTEepPUHCTBA, MTOPOAMIJECKOI OACYCTBAa M OACYCTBA Ca paja paau Here
JereTa, moceOHe Here JeTeTa WM JApyre ocole, Kao U OCHOBHA MHUTamba
y BE3M ca KPUBUYHOIPABHMM TPETMAHOM IIOBpENE IpaBa IO OCHOBY
paza M mpaBa M3 COLMjaJIHOI OCUTypama, Koja ce cMarpajy OCHOBHOM
MHKPUMHHALI]OM Yy LI€JIOM ITOTTIaBIbY.
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Kuyune peuu: 3qwmuma mamepunHcmeaq, 3auimuma diceHe HA paoy
u y eesu ca paoom, npaso HaA pao, PAoHO 3AKOHOOAECMEO, KPUBUUHO
3AKOHO0ABCMEO.

1. YBo

3amrTHTa JKeHa Ha pady My BE3W ca paJoM jecTe o0JIacT Koja ce MOXe
rocMarpaTH ca BHIIE acnekara. JemaH on acmekara je, m3Mel)y ocraor,
3alITUTA KOja je yTeMe/beHa Ha HapOYHUTO 3HAYajHO] YJIO3H KOjy )KeHa UMa Y
OHOJIONIKOj PEPOYKIIHj 1 CTAHOBHUIITBA (TpyAHONa, mopolaj, MaTepuHCTBO),
a K0ja je KJby4Ha 3a OICTAaHAK M TeHETHYKH KOHTUHYUTET BpCTe. Y Hayely,
aKo Ce€ 3aIlTUTA XXCHE y PEUYCHOM KOHTEKCTY cariie/ia IIMpe, MOXKe Ce YOUUTH
TO J]a C€ TPETMaH KOjH JKeHa YXXHBa y TOIIEAy 3alITUTE TIOBOJOM TpyaHohe,
nopohaja u yoriTe y3eB MaTepUHCTBA, HE OJHOCH UCKJbYYUBO M CaMO Ha Y
camy, Beh ce OTHOCH Ha CETMEHT HEroBama U 3allTHTE JIele, Ha TpeTMaH 00a
poauTesba (JaKie u oua aetera) y oapeheHuM OKOJTHOCTHMA, T€ Ha TPETMaH
CaMOXpaHOT pojuTe/ha y oapeheHUuM cHuTyanujama, IITO HAC CYIITHHCKH
JOBOJM JI0 3aKJbyyka Ja C€ YCTaBHONPABHU W PAJHONPABHH TPETMaH Y
JIelly MaTepUHCTBA, TpynHohe W mopohaja oqHOCH TeHEepaNHO Ha 3aITUTY
poautesbcTBa. Tpeba pehm u To 1a mojeanHa mpaBa y oBOj 00JacTU MOTY
Y)KUBATU M YCBOJHOIM, XPAaHUTEJbH WIIH CTapaTesby JIETETA.

Onpenbama wiana 66 YcraBa Penyomuke Cpouje (2006) ypehena je
noceOHa 3alTHTa MOPOJIUIIe, MajKe, CAMOXPAHOT POJHUTEIhA M JETeTa, TAKO
na ,,IOPOAMIIA, MajKa, CaMOXpaHH poauTess U aere y Pemybmumm CpOuju
y)KHBajJy MOCEeOHY 3allTUTY, Y CKJIaay ca 3akoHOM. Majiu ce npy»xa noce0Ha
MOJPIIIKA W 3allTHTA Tpe W mociie nmopohaja. [loceOHa 3amTuTa mpyxa ce
JIeIIN O KOjOj C€ POJUTEIbU HE CTapajy U JCelHU Koja Cy OMETCHa y IICUXUIKOM
i pu3uakoM pas3Bojy. Oxpendama wrana 60, ctaBom 5 ypeheHo je ma ce
,,»KEHaMa, OMJIaJIMHU ¥ WHBaJHIUMa oMoryhyjy moceOHa 3amrura Ha paay u
MOCEOHM yCIIOBH pajia, y CKIIaIy ca 3aKOHOM .

CBakako Ja Ha caMOM IIOYEeTKy TpeOa IOMEHYTH HajBa)KHUjE
MeljyHaponHe aKTe KOju Cy YCTaHOBHMJIM CTaHAapAe MNoceOHe 3alTuTe
MaTepUHCTBA Yy HAIMOHAJTHHM 3aKoHOMaBcTBMMa. OmmTa nexiapanuja o
npaBuma yoBeka (1948) y onpendama unana 25, y craBy 2 ypehyje na ,,Majke
W Jiena uMajy MmpaBo Ha HApOYMTO cTapame M momoh. Cea nena, poheHa y
Opaky WM BaH Iera, YXKHBajy jelHaKy couMjanHy 3amtuty‘. KoHBeHiuja
Opoj 183 o 3amrurn marepunctBa u3 2000. romuHe, KOjOM je peBUAMpaHA
ucroumena Koneenmuja 6poj 103, y unany 2 ypehyje na ce meHe oapenode
,TIPAMEY]y Ha CBE 3alloClieHe >KeHEe, YKJbY4UyjyhH W OHE y HETHIHYHUM
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00 IMITMMa 3aBUCHOT paja‘, 0K ce y wiaHoBuMa 3 U 4 ypel)yjy nmurama koja
Ce OJIHOCE Ha 3aIUTHUTY 3/IpaBJba U MOPOIUIHCKO OJICYCTBO Ha TaKaB HAYMH 12
he ,,cBaka 4YjaHWIA, HAKOH KOHCYJTAllMja ca OpraHU3alfjaMa TocIoaBala
Y 3aI0CJICHNX, YCBOJUTH oAroBapajyhe mepe kako 6u o0e30emuia 1a TpymHe
KEHE WJIU JI0jJUJb€ HE MOpajy Aa 00aBsbajy MOCIOBE KOje j€ HAAJICKHHU OpraH
MPOITIACHO MITETHUM 3a 3[paBJbe MajKe WM JETeTa, I KajJa ce MPoIemyje
Jla TIOCTOj| 3HaTHA OMACHOCT 32 3/IpaBJbe MajKe WIIK IeTeTa", Te 1a ,,Ha OCHOBY
JIieKapcKe MOTBpAE WM Jpyre oarosapajyhe moTBpae, Ha ocHOBY momaher
3aKOHa WM Tpakce, y K0joj ce HaBOaM mpeaBuleHn maTym mopolaja, xeHa Ha
KOjy Ce€ NMpUMEmYje OBa KOHBEHIIMja UMa IPABO HA MOPOJUIBCKO OJICYCTBO
y Tpajamy He kpahem on 14 Henespa“ (3akoH o morBphuBamy KoHBeHInje
Mehynapoane opranuszaiyje paga 6poj 183 o 3amrutu marepunctsa, 2010).

3akoH o pamy PemyGmmke Cp6uje (2005) cBojum ompembdama, mopen
OTIIITE 3amTUTe, ypehyje u obnacTu 3amTUTe MarepuHCTBA, MOPOIUIHCKOT
OZICYCTBa M OZICYCTBA Ca paJia paJiy Here JIETeTa, Kao M OJICYCTBa ca pajaa paau
noceOHe Here jeTera WU Apyre ocobe (Buau u: ban & Bpbamku, 2019,
ctp. 10-11). Jenan ox muspeBa M3MEHa H AOMTyHA 3aKOHA OHO je ,,0CHAXHBAHE
MOJIOKaja JK€Ha Ha paJHOM MECTy U YCIOCTaBJbamhe paBHOTEXE u3Mely
MOPOIMYHUX 00aBe3a W TPOPECHOHATHUX 3a7arTaka 3amoCIeHUX MajKu‘
(Mucaunosuh, 2020, ctp. 239). Acnekt 0e30eTHOCTH M 37paBiba Ha paay
JIONYHEH j€ ,,[IPOIINPEHEM 3allTHTEe MAaTEpPUHCTBA Ha 3arloClieHy Koja J10jH
nere (MBomeuh & MBomesuh, 2016, ctp. 223). OBO je HapoYUTO OMTHO
MIUTamE jep j€ ,,paIHONIPABHU MOJI0XKA] 3aMI0CIICHE KEHE KOja JIOJU Y CPEIUIITY
koH(poHTanHje n3Mel)y 3axTeBa 3a 00e30ehuBame mocedHe 3amTUTE Ha paLy
U 3aXTeBa 3a yHaIpehruBame jeJHAKOCTH JKeHa U MyIlKapana y chepu paga“
(PamoBanoswuh, 2016, ctp. 247).

2. 3amuTuTa KeHe Ha pajay U y Be3H €a paioM
¥ NIPaBO HA PaJ y NPABHOj TEOPHUjH

Y npagy Penyonuke Cp6uje, ,,ioceOHa paJHOpaBHA 3aIlITUTA )KEHE UMa
cnenehe acnexre: 3abpaHa paga 3a BpeMe TpyaHohe, U KacHUje — 3a Bpeme
JI0jerba, Ha TMOCIOBIMA KOjU Cy IITETHH 3a 3/IpaBJbe KEHE U JeTeTa; 3aIlTHTA
y OKBUPY MHCTUTYTa PaJHOT BpEMEHA; MPaBO HAa MOPOAHMIHCKO OJCYCTBO U
OJICYCTBO ca pajaa paau Here nereta” (Josanosuh, 2015, ctp. 1464). IIpaBHo
ypeheme noceOHe 3amTUuTe KeHa ,,3a0KyNupa MakKiby MpaBHUKA HU3JTACKOM
eHe Ha Tpxkumre paga‘ (Pajuh hamwmh, 2024, ctp. 133). YV npaBHOj Teopuju
YeCTO Ce UCTUYEC Jia Cy KEHE Y MpoIlecy eMaHIMIAIKje Mpenuie Iyr myT U
CyodaBaje Ce ca pasIMYUTHM H3a30BUMA, O ,,IDECTaHKA PAJHOT OIHOCA
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ctynameM y opak‘ (Jlybapaa, 2012, ctp. 128), mpeko ,,cariacCHOCTH Cynpyra
3a 3acHUBam-¢ pagHor onHoca (Blanpain, 2012, ctp. 153), ma cBe 10 moTmyHe
ciobosie y omadupy mpodecuje u 'y morieny 3acHiBama pagHor OJHOCA.

Y npaBHOj TEOpPHUjU UCTUYE CE CTaB JIa je ,,IT0JI0XKA] KEeHa y 00IacTH pajaa
u 3anouubaBama y CpOuju unak HenoBosban (Bunuh & bekep, 2021, ctp.
5). Ayropu HaBOjae 1a je ,,pONHHU ja3 y CTOIM 3alOCIEHOCTH KOHCTaHTaH,
a TpXKUIITE pajJa KapakTepHIle pOIHA Cerperamyja Mo CEeKTopuMa H
3aanMamuMa‘“ (Ypmapesuh u mp., 2019, ctp. 22). be3 o63upa mTo je on
,»TIpaBHE, i€ jype paBHOMPABHOCTH, /10 (DaKTUUKE MOJIUTHYKE PABHOIIPABHOCTH
MyIIKapana M »eHa Iporekao Ayr uctopujcku nepuoxa™ (OKynuh, 2017,
ctp. 170), Sineau (2003) y 0OBOM KOHTEKCTYy HAIIOMHIbE Jla M JIaHAC ,,IIPABO
paBHOMpaBHOT y4yenrha keHa y pa3IuuuTUM 001acTUMa 32 MHOTE KEHE 0CTaje
caMo TIpaBo y TEOPHjH U MpaBHOj HOpMHU™“ (cTp. 12). ¥ momahoj nmurepatypu
ce ,,0lPaBIaHo yKa3yje Aa ABOCTPYKO PaJHO aHTa)KOBAHE KEHA, KOj€ MOopes
3aCHMBama PaJHOT OMHOCA, ToApasymeBa W Herwlahenw pax xox kyhe, y
nomahuHCTBY, IpeCTaBIba H3a30B HE CaMo 3a paJHUIE Beh U 3a TOCI0IaBIIE,
U TIOTLEHYje BPEIHOCT KOjy paja KeHa W MajKH MMa 3a TOAHM3ame Jere’
(KoBauesuh, 2018, ctp. 99). Ca npyre crpane, ,,pOHOj HEJETHAKOCTH JKE€HA
y 00pa30BHOM CHCTEMY M Ha TPXKHUIITY paja IOTPUHOCE TPATUIIMOHATHO
yTEMEJbCHHU CTEPEOTUIH O YJIO3U XKCHE J]a CBOje BpeMe y BehmHHM mocBeTH
HerutaheHoM pany y nomahuHCTBY M noausamy nene’ (Mucaunosuh, 2020,
ctp. 240). OBO THIM TIpe MTO ,,KYJITypa KalluTaIU3Ma TOTICHYje CKOHOMCKY
BPEIHOCT MOAM3amA JIelle, @ HEPETKO U INpelewhyje IPYIITBEHE MPEIHOCTH
ydentha xxena y Tpxumty paga‘ (Grgurev, 2014, ctp. 136; [TanroBuh, bpagam
& IletoBap, 2017, cTp. 11).

OBze monasuMo 70 OmNperesbeha KJbYYHOT IM0jMa, a TO je MpaBoO Ha
paxa, xoje ce ,,I0 CBOjO] MPaBHOj MPHUPOIHU, Hala3u u3Mely MporpaMckor
Hauena, yCTaBHOT HaJlora YIyheHOT 3aKOHOAABIYYy M CYOjeKTHBHOT TIpaBa‘‘
(PamoBanosuh, 2020, ctp. 88). Haume, mpaBo Ha paa jecte ,,jenHO Of
€KOHOMCKO-COIIMjaJIHUX TIpaBa, a TO Cy TpaBa Koja y)XuBajy rpahanu jemHe
JprKaBe Kao WIAHOBH IPYLITBEHE 33 €IHULIE U KOja UMa]y 3a LInJb 00e30ehuBame
MHUHUMYMa >KHBOTHHX YCJIOBa JIOCTOJHOT YOBEKa y MaT€pPHjaTHOM MOTIIemy
(CrojanoBuh, 2005, ctp. 446). IlpaBo Ha pax jecte ,,jJeAHAKO U jeTUHCTBEHO
IIPaBo, MOJI JeAHAKUM YCJIOBHMA, 33jaMU€HOI' CTAJIHOT 3al0CiIemna 0] CTpaHe
JPYILITBEHE 3ajeHULIE CBAKOM 32 paJl CIOCOOHOM rpal)aHuHy npeMa mberoBUM
CTPYYHUM H (U3NYKUM CIOCOOHOCTHMA, 3arociemhe Kojeé OH CII000IHO
n3abepe U Koje 3a mbera MpeAcTaB/ha OCHOBHH U TIIABHHU U3BOP MaTepHjaTHUX
cpelicTaBa U Ipyrux Mpasa 3a MpUCTOojaH u 00e30eleH )KUBOT U Pa3Boj HETOB
u merose noponutie (Josanosuh, 2003, ctp. 116).
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Wmajyhu y Buay a npuMapHUA OPUHIUN JBYJICKUX IpaBa ,,[0YMBA Ha
MIPETIIOCTABIIM JIa CY CBH JbYIIU pO)eHU CIOOOIHH U JeTHAKH Y JTOCTOjaHCTBY
Y MIpaBHMa U JIa TpaBa U cJI000/Ie MPUIIaaajy CBAaKOM 0e3 MKaKBUX pasiivkKa,
yKJbydyjyhu paznuky y norieny mona“ (Ipoomak, Kounh Murauek, ['ajun &
Pecanosuh, 2008, cTp. 7), Hadueno 3abpaHe OHIIO KOje BPCTE IUCKPUMUHALIH]C,
npuxBaheHo je 1 y HallleM 3aKOHOIaBCTBY, @ 3aCHOBAHO CBAKAKO HA OCHOBHOM
YHUBEpP3aIHOM Mel)yHapoqHOM NOKyMeHTy y oBoj obOnactu — KonBeHuuju
VjenumeHnx Halllja O eMUMHHUCAKY CBUX OOJIMKA IMCKPUMMHAIM]E KEHA
(1981), y kojem je ,,yrBphena obaBe3a mpkaBa wiaHuIa oBe KoHBEHIIH]e
Jla CBUM OAToBapajyhuM cpeicTBUMa CIPOBOJAE IOJHUTHUKY OTKJIamarmba
nuckpuMuHarje skena™ (pobOmak u np., 2008, ctp. 7). Y momMeHyToj
KonBeHmnuju o enuMuHucamy CBUX oOnMKa AMCKpuMHHanUje xkeHa (1981)
1OJ] TEPMUHOM OUCKPUMUHAYUjA JiceHa O3HadaBa ce€ ,,CBaKa pasiiiKa,
HCKJbYUYCHE WM OTPAaHUYCHE y MOMIEAYy Ioja, IITO MUMa 3a MOCIEAHILY
WIM Wb 12 YTPO3H WM OHEMOTYhH NpH3Hame, OCTBAPEHE WM BPIICH:E
O/l CTpaHE >XK€Ha, JbYACKUX IpaBa U OCHOBHUX cJ000/a Ha IMOJUTUYKOM,
€KOHOMCKOM, JPYIITBEHOM, KYJITypHOM, TpallaHCKOM WM IIpyroM TIOJBY,
6e3 003upa Ha KHUXOBO OPavyHO CTamke, Ha OCHOBY PaBHOIIPABHOCTH JKE€HA U
MyLIKapana‘®.

3abpaHa TUCKpUMHUHALIMjE Ha OCHOBY IoJla y cdepu paaa ,,Mopa OUTH
camiefaHa Kpo3 IMpu3My TNoceOHEe 3allTUTE Ha pady M MOCEOHUX yClloBa
pana. OBakBa 3allTUTa U YCJIOBH paja Y3poKyjy AudepeHIjaTHl TpeTMaH
3aMoCJICHUX, il C€ OH HE cMarpa JUCKPUMHUHATOPCKHUM, jep je OIpaBlIaH
OMONMOMKUM ¥ (U3MOJIOMIKMM pa3jio3uMa M MOTpedOM aa ce, MpyKambeM
MOJPIIKE CBUM YJIOraMa Koje jKeHe (M MYIIKapIi) UMajy y JE€MOKpPaTCKOM
JIpyLmTBY, OMOryhM OCTBapuBame pOIUTEIbCKE yiore, a naa He Oyay
MapruHanuzoBanu y chepu pana* (Pagosanosuh, 2020, ctp. 95). Uctuncka
JemHaKOCT 3a 3amociieHe o0a rmona, ,,MOe ce MoCTHhH camo aKo je mocedHa
3allITUTA 3alCTa yCMEpEeHa Ha Ipyskame nozapuike u nomohu* (PagoBanosuh,
2014, ctp. 231).

3. 3aKOHCKM CTAaHJAPAM 3aIUTUTE MATEPUHCTBA,
MOPOANbCKOT OJICYCTBA M OJICYCTBA Ca paja paau Here
neTeTa, nocedHe Here JeTeTa WIH Apyre ocode

3aKOHCKHU CTaHAApIH 3allITUTE MAaTEPUHCTBA, OPOAUIECKOT OJICYCTBA U
OJICYCTBa ca pajia paay Here JeTeTa, HoceOHe Here JeTeTa WiH Jpyre ocode
caapxaHu cy y 3akoHy o paxy (2005), koju mpexacrasiba lex generalis 'y
obnactu pana. [ToceOHa 3amTTa )XeHe y paJHOM TIpaBy ,,0IvIe/a ce y MpaBy
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*KeHe Aa Oyne moimreheHa obaBsbara MOCIOBA MO OApe)eHUM YCIOBHMA,
Kao M J1a He Oy/e OTIyIITeHa 3a BpeMe TpyaHohe, MOpOoIusbCKOT OJICYCTBA U
OJICYyCTBa pajJii Here JeTeTa, Kao U Jia cadyBa paJiHO MECTO HaKOoH Bpahama
Ha paj mocje ucreka HaBeneHux oncycrasa’ (Pajuh hamuh, 2019, ctp. 338).
3amtuTa MaTepuHCTBa ypehena je onpendama unanoa 89—93a, Ha TakaB
HaAuWH J1a 3aI10CJIeHa 3a BpeMe TpynHohe 1 3amociieHa Koja I0ju IeTe He MOXKe
Jla paJy Ha TIOCIOBUMA KOjU CY, IO Halla3y Ha/IJIeKHOT 3paBCTBEHOT OpraHa,
IITETHH 32 BEHO 3/IPaBJbe U 3[PaBJbe JICTETA, & HAPOUUTO HA MMOCIOBUMA KOJH
3axTeBajy MOAM3ame TepeTa WIM Ha KOjUMa MOCTOjU LITETHO 3padyerhe HIIH
M3JI0KEHOCT eKCTPEMHUM TemIieparypama u BuOpanujama. [locnomasan je
Jy’KaH Ja 3arociieHoj 00e30eau 006aBibame Ipyrux onroBapajyhux nociosa,
a aKo TaKBUX MOCIIOBa HeMa, Jla je ymyTu Ha ruiaheHo oacyctBo. Taxohe,
3aIociieHa 3a BpeMe TpyIHOhe U 3arociieHa Koja JI0ju JeTe He MOYXKE J1a pajiu
MPEKOBPEMEHO U HONy, ako OM TakaB paj OMO IITETaH 3a HEHO 3/1paBjbe U
3[paBjb€ JETeTa, Ha OCHOBY Haja3a HAJIC)KHOT 3PAaBCTBEHOT OpTraHa.
3amocneHa 3a BpeMe TpyaHohe uMma mpaBo Ha miaheHo oacycTBo ca paaa y
TOKY JiaHa paju 00aBJbarha 3IPABCTBEHHUX MpEieaa y Be3u ca TPyaHohoM,
oapeheHnx o cTpaHe m3abpaHOT JeKapa y CKIaay ca 3aKOHOM, O YeMy je
Jy’Ha J1a 6JlaroBpeMeHO 00aBECTH MOCIIoAaBIa. 3akoH ypehyje u cutryanujy
Jla jenaH of pOaUTesha ca JETETOM 0 TPH TOAMHE XHBOTA MOXE Ja Paju
MIPEKOBPEMEHO, OHOCHO HONy, camo y3 CBOjy MHUCaHy cariacHocT. Takohe,
CaMOXpaHU POIUTEJb KOJH UMa JIETE JI0 CelaM TOAMHA )KUBOTA UJIH JIETE KOj€ je
TeXaK MHBAJIUI MOXKE JIa paJu MPEKOBPEMEHO, OAHOCHO HONY, camo y3 CBOjy
nucany cammacHocT. [locrmonaBan Moke Jja U3BPILIU MIPEpacrofesy pagHor
BpEMEHA 3aIl0CIICHOj KEHH 3a BpeMe TpyAHOhe U 3arociieHOM POAMTEIhY ca
neteToM MiahiM O TpY TOAMHE KUBOTA WM JIETETOM Ca TEKHUM CTEIICHOM
NCUXO(U3NIKEe OMETEHOCTH — CaMo y3 IHCaHy CaracHOCT 3aIlOCIICHOT.

Cpa HaBeJieHa MpaBa, CXOAHO 3aKOHCKUM ofpeadama, nMa M yCBOjUIIALL,
XpaHHUTEJb, OTHOCHO CTapaTesb JAeTeTa.

Konauno, mocnozaBari je ay>kaH Jia 3arociIeHoj *KeHH, Koja ce BpaTh Ha
pan mpe ucTeKka roauHy JaHa on pohema jgerera, 00e30eau MpaBo Ha jeAHY
WM BHIIE THEBHUX Tay3a y TOKY JHEBHOT paja y YKyIHOM Tpajamy oxn 90
MUHYTa WK Ha cKpaheme THEeBHOT paJHOT BpeMeHa y Tpajamy o1 90 MuHyTa,
Kako OM MOTIJIa 1a I0ju CBOj€ JIeTe, aK0 THEBHO PaTHO BPEMe 3aIlOCIICHE JKEeHE
W3HOCH IIIECT U BHIIE YacoBa. [1ay3a umu ckpaheHo pagHO BpeMe pauyHajy ce
y paJiHO BpeMe, a HaKHa/1a 3arocIeHOoj 0 TOM OCHOBY HcIiahyje ce y BUCUHU
OCHOBHE 3apajie, yBehane 3a MUHYIH paf.

[TopoansbCKo 0ACYCTBO M OJICYCTBO Ca pajia paau Here aereta ypeheHu cy
yranoBuMa 94-95 3akona o pagy (2005). Hauwme, 3amociieHa »xeHa mMa IipaBo
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Ha OJICYCTBO ca pajaa 30or TpyaHohe u mopohaja (MOpOAUIBCKO OACYCTBO),
Kao M OZICYyCTBO ca pajia paju Here JeTeTa, y YKyIIHOM Tpajamy o 365 naHa.
3amocineHa *eHa ¥Ma TpaBo Ja OTIOYHE MOPOAUIBCKO OJICYCTBO HA OCHOBY
Haja3a HaJJIS)KHOT 37paBCTBEHOT OpraHa HajpaHuje 45 maHa, a 06aBe3Ho 28
JaHa mpe BpeMeHa oxapeheror 3a nopohaj. [Topoausscko oacycTBO Tpaje 10
HaBpIlleHa TPU MEcela OJ] JaHa rmopohaja. 3akoH je ypeauo CHTyalujy na
oTaIll IeTeTa MOXKe J]a KOPHCTH OBO TPABO Yy CIIy4yajy KaJ MajKa HaIyCTH JIeTe,
yMpe WIH j€ U3 APYTHX ONPABIaHUX pa3jiora CrpeueHa Jja KOPUCTH TO MPaBO
(M3mprkaBame Ka3He 3aTBOpa, Texka Oorect u np.). To mpaBo oTar 1eTeTa uma
U KaJla MajKa HHj€ y PaTHOM OJIHOCY.

3amocneHa KeHa, 0 HUCTEKy MOPOAMIBCKOT OJICYCTBAa, MMa MPaBO Ha
OJICYCTBO ca pajia paJu HeTe JeTeTa 10 ucTeka 365 naHa of] JaHa OTIIOUYHhakha
MOPOAMIBCKOT OJICYCTBA M3 CTaBa 2 oBOr wiaHa. OTarl geTeTa Takohe Moxe aa
KOPHCTH OBO TPaBo. 3a BpeMe MOPOIUIBCKOT OJICYCTBA M OJICYCTBA ca paja
panu Here JeTeTa 3amocieHa jKeHa, OJHOCHO OTall AeTeTa, MMa MpaBo Ha
HaKHAJy 3apajie, y CKJIaay ca 3aKOHOM.

3amociieHa JkKeHa MMa TPaBO Ha TOPOIUIBCKO OJICYCTBO M IPaBO Ha
OZICYCTBO Ca pajia paJu Here JeTeTa 3a Tpehe u cBako HapeaTHO HOBOPOhEeHO
JIeTe y YKYITHOM Tpajamy of aBe roauHe. [IpaBo Ha MOPOAMIBCKO OJICYCTBO M
OZICYCTBO Ca pajia paJayl Here JIeTeTa y YKYITHOM Tpajamy OJl ABE TOJNHE MMa
Y 3aIoclieHa jkeHa Koja y IpBoM nopol)ajy poau Tpoje Wi BHIIE JIele, Kao U
3aIl0CIICHa JKeHa Koja je poIuiia jeIHO, IBOje WIH TPOje JIelle, a y HapeaHOM
nopohajy poau nBoje wiu Buie nene. Oral gererta Moxe Takohe 1a KOpUCTu
HaBe/leHa mpaBa. KoHauHO, MpaBoO Ja KOPUCTH TMOPOJHIBCKO OJICYCTBO JI0
HaBpIICHA TPU Mecela o1 JaHa Mopohaja uMa u 3arociieHa )KeHa ako ce JIeTe
POAM MPTBO WJIM YMpE Tpe HCTEKa MOPOIUIbCKOT OJICYCTBA.

OpncycTBo ca paja paau noceOHe Here JeTeTa Wwin apyre ocobde ypeheno
je umanoBuma 96-100 3akona o pamxy (2005). Hamme, cxomHO HaBemeHUM
ofipendama, jefjaH of pOAUTEsba JETeTa KOME je HeONXoHa oceOHa Hera 300r
TEIIKOT CTETIeHa NMCUXO(PH3MIKEe OMETCHOCTH, OCHM 3a CIIy4ajeBe mnpeapuleHe
MIPOIIMCHMA O 3[PaBCTBEHOM OCUTYparby, IMa IPaBo J1a, [0 HCTEKY MOPOIHIBCKOT
OJICYCTBa M OJICYCTBA Ca pajJia paJayl Here JeTeTa, OCYCTBYje ca paja WM Ja
pamy ca MOJOBHHOM IYHOT PaJHOT BPEMEHA, Hajay)Ke N0 HaBPIICHHUX IET
roJIMHa KHUBOTA JeTeTa. Takole, XpaHuTeJb, OMHOCHO CTaparesb JeTera miaher
O TIET TOJJMHA XMBOTA MMa TPaBoO Ja, PaJ Here JeTeTa, OJCyCTBYje ca pajaa
0CcaM MeCely HEMPEKUTHO O] JaHa CMEIITaja JIeTeTa y XPaHUTEIbCKY, OTHOCHO
CTapaTeJbCKy MOPOAUILY, a Hajay>Ke /IO HaBPIICHHX MeT TOIMHA )KUBOTA JIeTeTa.
AXO je cMeIITaj y XpaHUTEJbCKY, OMHOCHO CTaparesbCKy MOPOIHILy HACTYITHO
Ipe HaBpIIEHA TPH Mecela JKHBOTA JIETEeTa, XpaHUTEJb, OJHOCHO CTapareb
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JieTeTa UMa MpaBo Ja, PaJu Here JIeTeTa, OACYCTBYje ca paja 10 HaBPIICHUX
11 mecermm xuBoTa nerera. OBa mpaBa UMa W JIMIE KOjeM je, y CKJIamgy ca
MpOMMCHMa O YCBOjewY, yrmyheHo nere Ha mpuiarohaBame Tpe 3aCHHBAbA
YCBOj€Hba, a 10 3aCHUBAKY YCBOjeHha — U jelaH O yCBOjHIIala.

3aKOH je ypearo CUTYyalH]jy Aa POAUTESb WK CTaparesb, OHOCHO JIUILIE KOje
ce cTapa 0 ocobu omreheHoj mepedpaTHOM MapaTu30M, JEYjOM TMapai3oM,
HEKOM BpCTOM IUIETHje WM 000Je0j o muimhHe aucTpoduje U ocTanmx
TCIKKX 000JbCHa, HA OCHOBY MHUIIBCHA HAJJICKHOT 3[PAaBCTBEHOI OPraHa,
MO)KE Ha CBOj 3aXTEB JIa PaJy ca HEMyHUM PaJHUM BPEMEHOM, aju He Kpahum
OJ1 TIOJIOBMHE TYHOT paJHOT BpeMeHa. [IpaBa Ha O[ICyCcTBO paju MoceOHe Here
JIeTeTa ¥Ma | jellaH Ofl yCBOJUIIAIa, XPaHUTEIb, OMHOCHO CTaparesb JAETeTa, aKo
je aerery, ¢ 003UpOM Ha CTETeH MCUX0(U3nIKe OMETEHOCTH, MOTpeOHa mocebHa
Hera. Takohe, jeman o poanTesba, YCBOJUIIAIl, XPAHUTEb, OTHOCHO CTaparesb
MMa TPaBo Jia OJICYCTBYj€ ca pajia JIOK JIETe HE HABPILH TP TOJMHE KUBOTA.

[Topen momeHyTHX onpemaba 3akoHa o pamy (2005), IIpaBwmHHKOM O
OMMKHUM YCIIOBHMA, MOCTYIKY W HAa4YMHY OCTBApHBama MpaBa Ha OJCYCTBO
ca pajia WK pajia ca IOJIOBUHOM IYHOT PaJIHOT BPEMEHa paju moceOHe Here
nereta (2018) yrBphyjy ce Ommku yciaoBH, MOCTYNAaK U HAYMH OCTBApHUBamba
npaBa Ha OJCYCTBO Ca paja WM paja ca IOJOBHHOM IIyHOT PaIHOT BpeMeHa
pazu moceOHe Here JeTeTa U MpaBa Ha 0CTalle HAKHA/IE 10 OCHOBY IOCEOHE HeTe
JieTeTa, Kao ¥ cacTaB, HAJUIKHOCT U HAYHMH pajia KOMHCH]E Koja J1aje MUTIUbEHE
O CTENeHy CMETHH y NCUXO(QHU3HMYKOM pa3BOjy M HMHBATUIUTETY IETETa U
HUBOY (PYHKIIMOHAITHOCTH JICLIE Ca CMETHhaMa y pa3BOjy U MHBAIUIUTECTOM
W JIpyra MuTama Of] 3Hauaja 3a OocTBapuBame NpaBa. Takohe, Tpeba mcrahm
3Ha4aj ozpenaba 3akoHa O (DPUHAHCH)CKOj TMOAPIINM TMOPOAUIM Ca JCLIOM
(2017), xojum ce ypehyje ¢puHaHCHjCKa MOIpITKa TOPOAMITU Ca JIETIOM, a Koja
ce Jo/iesbyje paiu: moOoJbIlIaka YCIIOBa 32 33JJ0BOJbaBAE OCHOBHHX MOTpeda
nere; yckinahuBama pajga U poOAUTEIhCTBA; TIOCEOHOT TIOACTHUIIAja U TIONPIIKE
poaMTesbMMa Ja OCTBape *keJbeHU Opoj Jaeue U modoJbllarkba MarepujaJHOT
TI0JIOKaja OPOIHIIA ca JE1IOM, TIOPOAMIIA ca JEIOM ca CMETHhaMa Y pa3Bojy U
VHBAJHMUTETOM M TIOPOJIHIIA Ca JIEIOM 0€3 POAUTEIHCKOT CTapamba.

4. KpuBHYHONPABHM TPETMAH MOBPeJie MPaBa Mo
OCHOBY pajia M IPaBa U3 COLUjAJTHOT OCUTYpPamba

KpuBuuHa pnena mnpoTHB INpaBa MO OCHOBY paja MpOIMCaHA Cy Yy
mecHaectoM nornasiby Kpusuunor 3akonuka (2005), y wnanoBuma 163—169.
I'pynHu o0jexaT KpUBUYHONIpPABHE 3alUTUTE jecy oapeheHa mpama juua y
panHOM oxHOCy. KpuBHUHONpaBHM TpeTMaH JAeiIHKaTa YCMEPEHHX IMPOTHB
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mpaBsa 1o ocHOBY paja y Cpouju oOyxBara MpoInucuBame 1 ypeheme yKymHo
ceraM KpuBUYHUX jena. KpuBrudHa iena u3 oBe rpyne Mory ce MOAEIUTH Ha:
,,KpHBUYHA JIeJIa KOjuMa Ce 3aroCIICHH OMETa]y MM CIIPEYaBajy y OCTBapeHmy
CBOjUX IIPaBa; KPUBUYHA JIeJIa y BE3U Ca PaJIoM KOjUMa Ce yTPOXKaBa KUBOT U
3[paBJbe 3aMOCICHUX U KPUBUYHO JIENIO 3JI0yNnoTpede mpasa — 310ynoTpeda
mpaBa U3 conujamHor ocurypama” (Mpsuh Ilerposuh, 2019, ctp. 113).
[ToBpena npasa o OCHOBY pajia U MpaBa U3 COLMjaTHOT OCUTYPamha U3 YiaHa
163 cnanajy y npBy rpyny KpUBHYHUX Je€ja.

CrojanoBuh (2020) nHarmamaBa fa ce KPUBHYHO IPaBO ,,00MYHO HE
Be3yje OJIMCKO 3a pajiHO MPABO, M1a C€ KOJl KPUBUYHMX JIeJ1a IPOTUB IIpaBa Mo
OCHOBY pafia jaCHO youaBa aKIecoOpHa MPUpPOJa KPUBUIHOT MPaBa, y CMUCIY
Jla TpaBa Koja CE IITUTE OBUM KPUBUYHUM JIeIMMa HE KpeHpa KPUBUYHO
NIPaBO HU CYIITHHCKUA HM TEPMHHOJOLIKH, U3 Yera Mpou3ia3u U OJaHKEeTHH
KapakTep OBHX KPUBHUHUX Jena’ (cTp. 556). Y Hauemy ce y mpaBHOj TEOpUjU
WCTUYE J1a j¢ KPUBUYHO 3aKOHOIABCTBO ,,[TOCIICAHN MEXaHU3aM KojeM Ou ce
TpebaJlo OKPEHYTH, CaMO Y U3y3€THUM CHTyallijamMa KaJa je OYHMIICTHO Ja
HUJETHO JIPYro MPaBHO CPEICTBO HE MOXKE 3AINTHUTUTH PaJHUKA U JOBECTH
JI0 TpecTaHKa KpIIeHka MpOINUCa, OMHOCHO HCIpaBJbaa HaHETE MTeTe"
(JoBanoBuh & PesmmanoBuh, 2023, ctp. 10).

[TponucuBame kpuBU4HOT Nena [ToBpena nmpapa o OCHOBY paja U pasa
U3 COIMjaJTHOT OCHUTYPama ,,dMa IiJb J1a Ha OMIITH HAYMH 3aIITUTH CHCTEM
pamgaux omHoca y renuHu (CreBanoBuh, 2021, cTp. 168). CxomHO 0BaKBOM
OIpe/ieIbeHY, OBO KPUBUYHO JEJI0 CMaTpa ¢c€ OCHOBHOM MHKPHUMHUHALIU]OM Y
LIEJIOM TIOTJIaBIbY.

KpuBuunu 3akonuk (2005) mpomucyje kpuBuuHo peno IloBpena
mpaBa 0 OCHOBY pajia W MpaBa M3 COIHUjATHOT OCHUTypama y wiaHy 163,
Ha cineaehu HaumH — ,,Ko ce cBecHO He HpuIp)KaBa 3aKOHA WU JAPYTUX
MPOMKUCa, KOJEKTUBHUX yTOBOpa M JAPYTHX OMNIITHX akara O MpaBUMa IO
OCHOBY pajia ¥ 0 MoceOHOj 3aIITUTH Ha paly OMJIaJIHE, )KEHA U WHBAJIH/Ia
WIK O TIpaBHMa M3 COIMjaJIHOT OCHTypama W THUME JIPYTOM YCKPaTH WIIH
OTpaHHMYM TPaBO KOje My MpuMnajaa, ka3Huhe ce HOBUYAHOM Ka3HOM WIIH
3aTBOPOM JI0 JIBE TOAMHE™.

O0jexaT KpUBUYHOIIPABHE 3aLITHTE M 00jeKaT pajme KPUBUYHOT Jera
jecy mpaBa Koja paJiHUKy MPUTIA/Iajy 0 OCHOBY pajia U paJHOT OAHOCA, Kao U
IpaBa M3 COIMjaTHOT OCHTYpama. Paama n3Bpiema ena jecte CBaku 00InK
CBECHOI' HEIpUJpXKaBama 3aKOHA W Jpyrux npomnuca. Cama Jucrosunuja
Jena ,,[ioieJbeHa je Ha TP LIeJIMHE: IpaBa 10 OCHOBY pajia; HoceOHa 3aIlTHTa
OMJIaJIHE, K€Ha W ocola ca WHBAJIMIUTETOM M IpaBa M3 COILMjaTHOT
ocurypama‘“ (Josanosuh & Pespanosuh, 2023, ctp. 29). brankeTHu kapakrep
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KPUBUYHOT JIeNa ,,yIyhyje Ha MPUMEHY U paIHOTPAaBHUX U COLIM]aTHOIIPABHUX
3aKOHCKHMX M TOA3AaKOHCKMX aKara, Kao M IpOIMca ayTOHOMHE INPHUPOJE
(TIpaBIITHUIIN O pa1y, KOJIEKTHBHU YTOBOPH ) KOJH HOPMHPA]jy MPaBa Mo OCHOBY
pama“ (CreBanoBuh, 2021, ctp. 169).

PagmwoM wu3Bpmmona ,,moTpeOHO je Ja je OcCTBapeHa Mocleanna
KPUBHYHOI JleJla KOja C€ HCIOoJbaBa y HEOCTBApemy WIN JECITMMUYHOM
OCTBapemy Hekor mpasa 3anocienux’ (Mpsuh IlerpoBuh, 2019, ctp. 115).
CXomHO pedeHOM, 3aKJbydyje c€ Ja ce TOA O0jeKTOM paimbe H3BpIICHA
nojipa3yMeBajy mnpaBa pagHuka. KpuBHUHO €0 Moke Aa Oyne M3BPIICHO
UCKJbYYMBO CBECHO M Ca YMHILJbajeM, a IIOBOJOM TOra KO CBE MOXe OUTH
m3ppmmiian, aena Mpeuh Ilerposuh (2019) waBogm ma he ,y mpakcu
W3BpUIMIIAI] PEAOBHO OMTH CIIY>KOCHO HJIM OATOBOPHO JIHIIE KOj€ OUIydyje
0 TpaBMMa Ha OCHOBY PaJHOT OJHOCA WM MPHUBATHU mociogasail (cTp.
115). UzBpmmnan takohe mory OuTH ,,ciiy>kOeHULIM (HOHIOBA COLIMjATHOT
OCHUTYpama, Ka0 W JPyTruX HHCTUTYIHMja KOj€ TUPEKTHO WM MOCPETHO
O/UTy4yjy O IpaBHMa M3 couyjanHor ocurypama® (Pesbanosuh, 2024, ctp.
264). Ilomazehu ox Te3e ma je ,,[mocinomaBall JOMUHAHTHA CTpaHa y OTHOCY
Ha paJiHUKa, HAPOYUTO Y EKOHOMCKOM M OpraHU3allMOHOM acleKTy, HECIIOpHa
je TeHJeHIIMja 3aKOHOABLA J]a OBOM KPHUBHYHOM OpENI0OM HajIpe MpyxKU
3amTUTy paaHunmMa. Mnak, xako je oOaBjbame paga y MPaBHOM, ajd H
COIIHOJIOIIKO-€KOHOMCKOM CMUCITY JIBOCTPAHU OJJHOC, BaXKHO j€ UMATH Y BUY
Jla TipaBa Mo OCHOBY pajia, 00yXBaTajy U IpaBa Koja yIpaBo 110 TOM OCHOBY
npunazaajy u nocioaaniy* (CreBanosuh, 2021, ctp. 171).

AKO ce TorIe1ajy CTaTUCTUYKY MTOKa3aTeJbH Y BE3H Ca OBUM KPUBUYHUM
JIeJIOM, MOKE C€ YOUHTH JIa je OBO ,,JIeJI0 JaJIeKO Haj3acTyIJbeHH]€ Y TPAKCH,
Kaja je ped 0 KpUBUYHUM JIeIMMa y 00JacTu paja, ca ynenom o oko 85%
CBUX MOJHETUX TpHjaBa, OJHOCHO OKO 82% CBHUX ONTYKEHUX JHIA, 3a
nepuon 2012-2021. roguna. Y nepuonay 2013-2022. ronuHa, 3a U3BpIICHE
OBOTI' KPUBUYHOT JIeNa yKYIMHO je ocyheno 238 nuua (pauyHajyhu u ciopeae
KasHe), IITO Takohe YuHM yoe1 buBy BehuHy y KpUBHUHHUM JI€IMMa y 00JIacTH
paza (3a cBa ocrtama Jena ykynHo je ocyheno 39 mmna)“ (PespanoBuh,
2024, ctp. 264). Mehytum, kako PesranoBuh (2024) nasbe ucrtude ,,0BaKkBa
CUTyallja HE yKa3yje Ha €(QHKACHOCT y JelOoBamy NPAaBOCYIHHX OpraHa,
KOJTMKO Ha TOTIYHY 3aHEMapeHOCT IMpoLecyHpama IPYyTUX KPUBUYHHX
nena u3 oBe oonact. Takohe, MOCTOjU HU3 KPHUBUYHHUX Jieja 3a KOja HHKO
Huje ocyheH rommnama yHaszaja, Wi je ocyheH usyseTHo mManu Opoj Juua,
MaKo Cy MHOTa Ol BbUX CAaCBUM jaCHO JIOKYMEHTOBAaHA Ofl CTpaHe Menuja,
OpraHu3aliyja UBIIHOT IPYIITBA, NPaBHUX KJIMHUKA, KA0 M KPO3 U3BELITAjC
nHCcneknyje paxa. Ha mpumep, y nepuomy 2016-2021. romuHa HE TTOCTOjU
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npecyza 3a KpUBUYHO Jiesio U3 uiaHa 166 — [ToBpena nmpaBa Ha mTpajk, Hako
Ce CBake rOJMHE JOKYMEHTYje HEKOJIIMKO CiydajeBa y KOjuMa TOCIoaBal]
HE3aKOHUTHUM IMOCTyMamkuMa OrpaHuYaBa MpaBo Ha MmTpajk. McTto je u ca
KPUBUYHMM JieTioM U3 wiana 169 — Henpeny3umame Mepa 3aiTiTe Ha pazry,
3a Koje cy y nepuoay 2012-2021. ronuna ykynHo ocyheHa Tpu uua (HujeIHo
y nepuony 2015-2020. ronuna)* (ctp. 265).

5. 3akibyuak

[IpaBa Ha MOCEOHY 3aIITHTY MaTEPUHCTBA, MOPOJHIBCKOT OJICYCTBA U
OZICYCTBa ca pajia paJu Here JeTeTa, Te paau moceOHe Here JeTeTa Wil Apyre
ocobe ypehena cy oapembama paJHOT TpaBa, a YyTeMeJbeHa CY Y YCTaBHUM
onpendama. CymTuHa TOCTOjamba OBHX ojpenaba omiefa ce y 3allTUTH
HajOoOJBer MHTEpPECca HE caMO MajKe, U HE caMoO JeTeTa, Beh IenokymHe
MOpOAHUIIE.

3akon o pagy (2005), kao u oapende APYTUX 3aKOHA W MOA3aKOHCKHUX
aKara Koju cy IIOMEHYTH Y pajy, yckial)eHu cy ca oapendama paru(huKoBaHUX
Mel)yHapoIHHX W3BOpa W TPYXKajy 3aIUTUTY MATEPHHCTBY Kao U TIPaBy
3armocieHe jkeHe Ha MOPOIUIBFCKO OJICYCTBO M OJICYCTBO Pajad HEre JeTeTa,
Te mMoceOHe Here JieTeTa Wwin Apyre ocode. 3akoH CBOjUM oapeadama ITUTH
W TIpaBa oOlla JIeTeTa, cTaparesba, XpaHUTeJha U YCBOjUOLIA Y CHUTyalljama
KOj€ Cy Ta4uHO oTpesieJbeHe y 0BOj obmacTu. CBpxXa 3alITHTE 3aII0CIICHE JKeHe
TOKOM TpyZHOhe M HakOoH mMopolhaja 3ampaBo je MOMPUHOC ETUMHUHAIUU
OMI0 KaKBHX JAMCKPUMHHATOPHHUX edeKara MOocioAaBana yTeMeJbeHUX Ha
PEnpOAYKTUBHO] YJIO3H KOjY K€Ha UMa y JAPYIITBY. 3alITUTa MajKe, OJHOCHO
pomuTesba, Ma Wy oapeheHHMM cHuTyanpjaMa cTapareba, XpaHHTeJba W
YCBOjHOIIa, 3aPaBo j€ 3alITHTa TOPOAULIE U JIEIC Y HajparmbHBHjeM MEPUOTY
KUBOTA, WJIM TOKOM TIepHONa Kaua WM je Hera HajmorpeOHHWja. M3 cBera
pEUCHOT MOXKeE C€ 3aKJbYUUTH J1a j€ CYIITHHA IPaBa Ha 3allTUTYy MaTePHHCTBA
3ampaBo 3alITHTa HajOOJPUX MHTEpeca Majke M JETeTa, ajdd U TOPOIUIE
Kao 3ajeJHUlEe KOja HAJIOTIYHU]e U Haje(pUKacHUje OpHHE O CBUM CBOjUM
YJIAHOBHMA.

VY pany cy mopen TeOpHjCKe aHaTN3e 3aIITHTE )KEHE Ha paly Uy Be3H ca
pazoM M IpaBa Ha paj, IPUMEHOM HOPMATHBHOT METOOJIOIIKOT MPHUCTYTIA,
NIPEACTaBIbEHH U 3aKOHCKU CTaHAAP/H 3AIITUTE MAaTEPUHCTBA, TOPOAUIBCKOT
OJICYCTBa M OJICYCTBa Ca pajia pajau Here Jerera, moceOHe Here JAeTeTa WiH
apyre ocode, Kao 1 OCHOBHA IMUTAaa Y BE3U Ca KPUBUYHOIIPABHUM TPETMAHOM
MOBpEJIe paBa o0 OCHOBY pajia M MpaBa U3 COIMjaHOT Ocurypama. Hanwme,
MaKo Cce cMarpa Ja je KPUBHYHO 3aKOHOAABCTBO ultima ratio, OITHOCHO
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MEeXaHu3aM KojeM Ou ce MOCJIeN’eM Yy HHU3y pasIudyuTUX MOTryhHOCTH
Tpebaao OKpeHyTH, MPONMUCHBAKHE KPUBUYHUX JIeTIa y OBOj 00JaCTH CBAKaKO
je moTpeOHO y CBaKOM HAaIlMOHATHOM 3aKOHO/IABCTBY. Y KpHBHUHOM 3aKOHUKY
(2005) y mornaipy mox Ha3uBoM — KpuBHYHA Jieia POTHB TIpaBa Mo OCHOBY
pana, mpomucaHo je u ypeheHo yKyImHO celaM KpUBHYHHUX Jena. Y paay je
nmocebaH OCBPT YUYHIbEH Ha KPUBUYHO Jeno u3 wiaHa 163 — [loBpena mpaBa
10 OCHOBY pa/ia U IpaBa 13 COLMjaTHOT OCUTYpamba, KOj€ e CMaTpa OCHOBHOM
WHKPUMUHAIM]OM Yy LIEJIOM IOITIaBIbY.

N3jaBa o HenmocTojamby cyko0a MHTepeca
AyTopu m3jaBJbyjy a HEMajy CYKoO HHTepeca.

DuHaHCHpam-€e
OBO HCTPaKUBAKE HHUjE OCTBAPUIIO HUKAKBO JIOAATHO (DMHAHCHPAIHE.

JonpuHocu ayTopa
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cpenctea, /. JI. u B. M.; dopmanna ananusa, /. JI., M. P. u B. M.; nucame
— npuIpeMa opuruHaaHor Haupta, /1. JI.; nucame — nperien U ypehusame,
. JI. CBu ayTOopH Cy MpOYHUTAIIN U CIOXWIH Ce ca 00jaBJbeHOM BEP3HjOM
pyKoruca.
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HNudopmucann NpucTaHAK CBUX YYeCHMKA Y HCTPAKUBAILY/0100peme

HA/UIe:KHOT o10opa
Huje npumenssuBo.

139



IIPABO - meopuja u npaxca bp. 2/2026

Logarusi¢ Dejan
University Business Academy in Novi Sad, Faculty of Law for Commerce and Judiciary
in Novi Sad, Novi Sad, Serbia

Rapaji¢ Milan
University of Kragujevac, Faculty of Law, Kragujevac, Serbia; Constitutional Court of the
Republic of Serbia, Belgrade, Serbia

Mitrié Vidoje
Court of Appeal in Novi Sad, Novi Sad, Serbia

LABOR LAW REGULATION OF
MATERNITY PROTECTION IN SERBIA

AND THE CRIMINAL-LAW TREATMENT OF
VIOLATIONS OF RIGHTS ARISING FROM
EMPLOYMENT AND SOCIAL INSURANCE

140

ABSTRACT: The rights to special protection of maternity, maternity
leave, and leave from work for the purpose of childcare, as well as for
the special care of a child or another person, are regulated by labor law
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1. Introduction

The protection of women at work and in connection with work is an area
that may be viewed from several aspects. One such aspect is, among others,
protection based on the particularly important role that women have in the
biological reproduction of the population (pregnancy, childbirth, motherhood),
which is crucial for the survival and genetic continuity of the species. In
principle, if the protection of women in this context is considered more broadly,
it may be observed that the treatment offered to women with regard to protection
related to pregnancy, childbirth and, generally speaking, motherhood does not
relate exclusively and solely to them, but also extends to the segment of the
care and protection of children, and, therefore, to the treatment of both parents
(including the child’s father) in certain circumstances, and to the treatment of
a single parent in specific situations. This essentially leads to the conclusion
that the constitutional and labour-law treatment in matters of motherhood,
pregnancy and childbirth generally concerns the protection of parenthood. It
should also be noted that certain rights in this field may also be enjoyed by
adoptive parents, foster parents or guardians of a child.

The provisions of Article 66 of the Constitution of the Republic of Serbia
(2006) regulate the special protection of the family, the mother, the single parent
and the child, foreseeing that “the family, the mother, the single parent and the
child in the Republic of Serbia shall enjoy special protection, in accordance
with the law. The mother shall be provided with special support and protection
before and after childbirth. Special protection shall be afforded to children
without parental care and to children with physical or mental disabilities.” The
provisions of Article 60, paragraph 5 further stipulate that “women, young
people and persons with disabilities shall be guaranteed special protection at
work and special working conditions, in accordance with the law.”

Firstly, itis certainly necessary to mention the most important international
acts that have established standards of special protection of maternity within
national legal systems. The Universal Declaration of Human Rights (1948),
in Article 25, paragraph 2, provides that “motherhood and childhood are
entitled to special care and assistance. All children, whether born in or out
of wedlock, shall enjoy the same social protection.” Convention No. 183 on
Maternity Protection of 2000, which revised Convention No. 103 of the same
title, provides in Article 2 that its provisions “apply to all employed women,
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including those in atypical forms of dependent work,” while Articles 3 and
4 regulate issues related to health protection and maternity leave, foreseeing
that “each member state shall, after the consultation with representative
organizations of employers and workers, adopt appropriate measures to
ensure that pregnant or breastfeeding women are not obligated to perform
work which has been determined by the competent authority to be harmful to
the health of the mother or the child, or where a significant risk to the health
of the mother or the child has been assessed,” and that based “on of a medical
certificate or other appropriate certification, as determined by national law
and practice, stating the presumed date of childbirth, a woman to whom this
Convention applies shall be entitled to maternity leave of a duration of not
less than 14 weeks” (Law on the Ratification of the International Labour
Organization Convention no. 183 on Maternity Protection, 2010).

The Labour Law of the Republic of Serbia (2005), with its provisions, in
addition to general protection, also regulates the areas of maternity protection,
maternity leave and leave from work for child care, as well as leave from
work for special care of a child or another person (see also: Pan & Vrbaski,
2019, p. 10-11). One of the objectives of the amendments to the Law was “to
strengthen the position of women in the workplace and to establish a balance
between family obligations and the professional duties of employed mothers”
(Misailovi¢, 2020, p. 239). The aspect of occupational safety and health was
further supplemented by “extending maternity protection to an employed woman
who is breastfeeding” (IvoSevi¢ & Ivosevi¢, 2016, p. 223). This is particularly
important issue, as “the labour-law position of an employed breastfeeding
woman lies at the centre of the confrontation between the requirement to ensure
special protection at work and the requirement to promote equality between
women and men in the sphere of work™ (Radovanovi¢, 2016, p. 247).

2. Protection of women at work and in connection
with work and the right to work in legal theory

In the law of the Republic of Serbia, “special labour-law protection of
women has the following aspects: prohibition of work during pregnancy and later
on, during breastfeeding, in jobs that are harmful to the health of the woman and
the child; protection within the framework of the institute of working time; the
right to maternity leave and leave from work for child care” (Jovanovi¢, 2015, p.
1464). The legal regulation of special protection for women “has occupied the
attention of legal scholars since women entered the labour market” (Raji¢ Calié,
2024, p. 133). In legal theory, it is often emphasized that women, in the process of
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emancipation, have come a long way and have faced various challenges, ranging
from the “leaving the employment upon entering into marriage” (Lubarda,
2012, p. 128), through the requirement of the “husband’s consent to establish an
employment relationship” (Blanpain, 2012, p. 153), to full freedom in the choice
of profession and in entering into employment relationships.

Legal theory also underlines the view that “the position of women in the
field of work and employment in Serbia remains unfavorable” (Vili¢ & Beker,
2021, p. 5). The authors note that the “gender gap in the employment rate is
constant, and the labour market is characterized by gender segregation by
sectors and occupations” (Urdarevi¢ et al., 2019, p. 22). Inspire of the fact that
“a long historical period elapsed from legal, de jure equality to actual political
equality between men and women” (Zunié, 2017, p. 170), Sineau (2003) notes
in this context that even today “the right to equal participation of women in
various fields remains, for many women, merely a right in theory and in legal
norms” (p. 12). Domestic literature “rightly points out that the double work
engagement of women, which in addition to paid employment also includes
unpaid work at home. In the household, represents a challenge not only for
female workers, but also for employers, and underestimates the value that the
work of women and mothers has for raising children” (Kovacevi¢, 2018, p.
99). On the other hand, “gender inequality of women in the educational system
and in the labour market is reinforced by traditionally rooted stereotypes about
the role of women to devote most of their time to unpaid household work
and child raising” (Misailovi¢, 2020, p. 240). This is all the more true given
that “the culture of capitalism underestimates the economic value of raising
children, and often overestimates the social benefits of women’s participation
in the labour market” (Grgurev, 2014, p. 136; Pantovi¢, 2017, p. 11).

Here we arrive at the definition of a key concept, namely the right to
work, which “by its legal nature lies somewhere between a program ‘based
principle, a constitutional order addressed to the legislator, and a subjective right”
(Radovanovi¢, 2020, p. 88). Namely, the right to work is “one of the economic
and social rights, that is, the rights enjoyed by the citizens of a state as members of
a social community which are aimed at ensuring a minimum of living conditions
worthy of a human being in material sense” (Stojanovi¢, 2005, p. 446). The
right to work is “an equal and unique right, under equal conditions guaranteed
permanent employment by the social community for every citizen capable
of work, in accordance with his or her professional and physical abilities, the
employment freely chosen by the individual and representing the basic and main
source of material means and other rights for a decent and secure life and for the
development of the individual and his or her family” (Jovanovi¢, 2003, p. 116).
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Bearing in mind that the primary principle of human rights “rests on
the assumption that all human beings are born free and equal in dignity
and rights, and that rights and freedoms belong to everyone without any
distinctions, including distinctions based on sex” (Drobnjak, Koc¢i¢ Mitacek,
Gajin & Resanovi¢, 2008, p. 7), the principle of the prohibition of any form
of discrimination has been accepted in domestic legislation as well, and is
certainly based on the fundamental universal international document in this
field — the United Nations Convention on the Elimination of All Forms of
Discrimination against Women (1981), which “establishes the obligation of
the states, parties to this Convention, to pursue, by all appropriate means, a
policy of eliminating discrimination against women’ (Drobnjak et al., 2008, p.
7). In the said Convention on the Elimination of All Forms of Discrimination
against Women (1981), the term discrimination against women is defined as
“any distinction, exclusion or restriction made on the basis of sex which has
the effect or purpose of obstructing, or nullifying the recognition, enjoyment
or exercise of human rights and fundamental freedoms by women in political,
economic, social, cultural, civil or any other field, regardless of their marital
status and on the basis of equality of women and men.”

The prohibition of discrimination on the basis of sex in the sphere of
work “must be viewed through the prism of special protection at work and
special working conditions. Such protection and working conditions lead to
different treatment of employees, but this is not considered discriminatory
since it is justified by biological and physiological reasons and by the need to
enable the exercise of the parental role by providing support for all roles that
women (and men) have in a democratic society, without being marginalized
in the sphere of work” (Radovanovi¢, 2020, p. 95). Genuine equality for
employees of both sexes “can be achieved only if special protection is truly
aimed at providing support and assistance” (Radovanovi¢, 2014, p. 231).

3. Legal standards for the protection of maternity,
maternity leave and leave from work for child
care, special care of a child or another person

Legal standards for the protection of maternity, maternity leave and
leave from work for child care, special care of a child or another person are
contained in the Labour Law (2005), which represents lex generalis in the
field of labour. Special protection of women in labour law “is reflected in
a woman’s right to be exempt from performing certain tasks under specific
conditions, as well as in the right not to get lay off during pregnancy, maternity
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leave and leave for child care, and to keep her job upon returning to work after
the expiry of such leave” (Raji¢ Cali¢, 2019, p. 338).

Maternity protection is regulated by the provisions of Articles 89-93a,
in such a way that an employee during pregnancy and an employee who is
breastfeeding may not perform work which, according to the findings of the
competent health authority, is harmful to her health, or the health of the child,
in particular work that involves lifting heavy loads, or work involving harmful
radiation, or exposure to extreme temperatures and vibrations. The employer
is obligated to provide the employee with other suitable work, and if no such
work is available, to send her to paid leave. Furthermore, an employee during
pregnancy and an employee who is breastfeeding may not work overtime, or
at night if such work would be harmful to her health, or the health of the child,
based on the opinion of the competent health authority. An employee during
pregnancy is entitled to paid leave during the working day for the purpose of
undergoing health examinations related to pregnancy, as determined by the
chosen physician in accordance with the law, and is obligated to duly notify
the employer thereof. The Law also regulates the situation whereby one of the
parents of a child up to three years of age may work overtime, or at night only
with his or her written consent. Likewise, a single parent with a child up to
seven years of age or a child with a severe disability may work overtime, or
at night, only with his or her written consent. The employer may redistribute
working hours for a female employee during pregnancy and for an employed
parent with a child under three years of age, or a child with a more severe
degree of psychophysical disability, only with the employee’s written consent.

All of the aforementioned rights, in accordance with statutory provisions,
also apply to adoptive parents, foster parents, and guardians of a child.

Finally, the employer is obligated to provide a female employee who
returns to work before the child reaches one year of age, with the right to
one or more daily breaks during the working day, 90 minutes in total, or
with a reduction of daily working time by 90 minutes, in order to allow her
to breastfeed her child, provided that the employee’s daily working time
amounts to six hours or more. The break or reduced working time is counted
as working time, and compensation on this basis is paid in the amount of the
basic salary, increased for years of service.

Maternity leave and leave from work for child care are regulated by
Articles 94-95 of the Labour Law (2005). Namely, a female employee is
entitled to leave from work due to pregnancy and childbirth (maternity leave),
as well as leave from work for child care, in a total duration of 365 days. A
female employee may commence maternity leave, on the basis of the findings
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of the competent health authority, no earlier than 45 days, and by rule 28 days,
before the expected date of childbirth. Maternity leave lasts until three months
from the date of childbirth. The Law also regulates the situation in which the
father of the child may exercise this right in cases where the mother abandons
the child, dies, or is for other justified reasons prevented from exercising this
right (serving a prison sentence, serious illness, etc.). The father of the child is
also entitled to this right when the mother is not employed.

Upon the expiry of maternity leave, a female employee is entitled to
leave from work for child care until the expiry of 365 days from the date of
commencement of maternity leave referred to in paragraph 2 of this Article.
The father of the child may also exercise this right. During maternity leave
and leave from work for child care, the female employee, or the father of the
child, is entitled to salary compensation in accordance with the law.

A female employee is entitled to maternity leave and leave from work
for child care for the third and each subsequent newborn child in a total
duration of two years. The right to maternity leave and leave from work for
child care in a total duration of two years also belongs to a female employee
who gives birth to three or more children in her first childbirth, as well as a
female employee who has given birth to one, two or three children and in a
subsequent childbirth gives birth to two or more children. The father of the
child may also exercise these rights. Finally, a female employee is entitled to
maternity leave until three months from the date of childbirth if the child is
stillborn, or dies before the expiry of maternity leave.

Leave from work for special care of a child or another person is regulated
by Articles 96-100 of the Labour Law (2005). In accordance with these
provisions, one of the parents of a child who requires special care due to a
severe degree of psychophysical disability, except in cases provided for by
health insurance regulations, is entitled, after the expiry of maternity leave
and leave from work for child care, to be absent from work, or to work half
of full-time working hours, for a maximum period until the child reaches
five years of age. Likewise, a foster parent or guardian of a child under five
years of age is entitled, for the purpose of child care, to be absent from work
for eight consecutive months from the day the child is placed in a foster or
guardianship family, and at the latest until the child reaches five years of age.
If the placement in a foster or guardianship family occurred before the child
reached three months of age, the foster parent, or guardian is entitled to be
absent from work for the purpose of child care until the child reaches 11
months of age. These rights also belong to a person to whom a child has been
referred for adjustment, prior to the establishment of adoption, in accordance
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with adoption regulations, and after the establishment of adoption — to one of
the adoptive parents.

The Law also regulates the situation in which a parent or guardian, or a
person caring for an individual with cerebral palsy, poliomyelitis, a form of
plegia, or suffering from muscular dystrophy or other serious illnesses, may,
on the basis of the opinion of the competent health authority, and at their
own request, work part-time, but not for fewer than half of full-time working
hours. The right to leave for special care of a child also belongs to one of the
adoptive parents, foster parents or guardians of a child if, given the degree
of psychophysical disability, the child requires special care. In addition, one
of the parents, adoptive parents, foster parents or guardians is entitled to be
absent from work until the child reaches three years of age.

In addition to the aforementioned provisions of the Labour Law (2005), the
Rulebook on detailed conditions, procedure and manner of exercising the right
to leave from work, or to work half of full-time working hours for the purpose of
special care of a child (2018) lays down the detailed conditions, procedure and
manner of exercising the right to leave from work, or to work half of full-time
working hours for the purpose of special care of a child, as well as the right to
other benefits related to special care of a child; it also regulates the composition,
jurisdiction and manner of operation of the commission that issues opinions on
the degree of impairments in the psychophysical development and disability
of a child and on the level of functionality of children with developmental
disabilities and disabilities, as well as other issues of importance for the exercise
of these rights. Furthermore, it is necessary to emphasize the importance of the
provisions of the Law on financial support to families with children (2017),
which regulates financial support to families with children, granted for the
purposes of: improving conditions for meeting children’s basic needs; balancing
work and parenthood; providing special incentives and support to parents to
achieve the desired number of children; and improving the material position of
families with children, families with children with developmental disabilities
and disabilities, and families with children without parental care.

4. Criminal-law treatment of violations of rights
arising from employment and social insurance

Criminal offences against rights arising from employment are foreseen
in Chapter Sixteen of the Criminal Code (2005), in Articles 163-169. The
group object of criminal-law protection consists of certain rights of persons in
an employment relationship. The criminal-law treatment of offences directed
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against rights arising from employment in Serbia includes laying down and
regulation of a total of seven criminal offences. The offences in this group
may be divided into: “criminal offences by which employees are obstructed or
prevented from exercising their rights; criminal offences related to work that
endanger the life and health of employees; and the criminal offence of abuse
of right — the abuse of rights arising from social insurance” (Mrvi¢ Petrovi¢,
2019, p. 113). The offence of violation of rights arising from employment
and social insurance under Article 163 falls into the first group of criminal
offences.

Stojanovi¢ (2020) emphasizes that criminal law is “usually not closely
linked to labour law, so in criminal offences against rights arising from
employment the accessory nature of criminal law is clearly evident, in the
sense that the rights protected by these criminal offences are not created by
criminal law, either substantively or terminologically, which results in the
blank nature of these criminal offences” (p. 556). As a rule, legal theory points
out that criminal legislation is “the last mechanism we should to resort to only
in exceptional situations when it is obvious that no other legal remedy can
protect the worker and stop the violations of regulations, or rectify the damage
caused” (Jovanovi¢ & Reljanovié, 2023, p. 10).

The prescribing of the criminal offence of violation of rights arising from
employment and social insurance “aims to protect, in a general manner, the
system of employment relations as a whole” (Stevanovi¢, 2021, p. 168). In
accordance with this approach, this criminal offence is considered the basic
incrimination in the entire chapter.

The Criminal Code (2005) regulates the criminal offence of violation of
rights arising from employment and social insurance in Article 163 as follows:
“Whoever knowingly fails to comply with the law or other regulations,
collective agreements, or other general acts concerning rights arising from
employment and special protection at work of youth, women and persons
with disabilities, or rights arising from social insurance, and thereby deprives
another persons of, or restricts a right to which they are entitled, shall be
punished by a fine or imprisonment of up to two years.”

The object of criminal-law protection and the object of the act of the
criminal offence are the rights that belong to the worker on the basis of
work and the employment relationship, as well as rights arising from social
insurance. The act of committing an offence consists of any form of conscious
non-compliance with the law and other regulations. The very disposition of
the offence is “divided into three segments: rights arising from employment;
special protection of youth, women and persons with disabilities; and rights
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arising from social insurance” (Jovanovi¢ & Reljanovi¢, 2023, p. 29). The
blanket nature of the criminal offence “refers to the application of both labour-
law and social-law statutory and by-law acts, as well as regulations of an
autonomous nature (work regulations, collective agreements) that regulate
rights arising from employment” (Stevanovi¢, 2021, p. 169).

By the offender’s act, “it is necessary that the consequence of the criminal
offence is achieved, manifesting itself in the non-exercise or partial exercise
of a certain right of employees” (Mrvi¢ Petrovi¢, 2019, p. 115). Accordingly,
it may be concluded that the object of the criminal act are the workers’ rights.
The criminal offence may be committed exclusively knowingly and with
intent, and with regard to who may be the offender, Mrvi¢ Petrovi¢ (2019)
states that “in practice, the offender will be by rule an official, or responsible
person, who decides on the rights arising from an employment relationship, or
a private employer” (p. 115). The offenders may also include “the officials of
social insurance funds, as well as other institutions that directly or indirectly
decide on the rights arising from social insurance” (Reljanovi¢, 2024, p. 264).
Starting from the thesis that the “employer is the dominant party in relation
to the worker, particularly in the economic and organizational aspects,
there is an indisputable tendency of the legislator to provide protection
primarily to workers through this criminal provision. Nevertheless, since
the performance of work is, in both legal and sociological-economic terms,
a bilateral relationship, it is important to bear in mind that the rights arising
from employment also include rights that, on that very basis, belong to the
employer as well” (Stevanovi¢, 2021, p. 171).

If statistical indicators relating to this criminal offence are examined, it
can be noted that this offence is “by far the most prevalent in practice when it
comes to criminal offences in the field of labour, accounting for approximately
85% of all filed criminal complaints, or about 82% of all accused persons, for
the period 2012-2021. In the period 2013-2022, a total number of 238 persons
were convicted for committing this criminal offence (including ancillary
penalties), which also constitutes a convincing majority among criminal
offences in the field of labour (for all other offences, a total number of 39
persons were convicted)” (Reljanovic, 2024, p. 264). However, as Reljanovié
(2024) further points out, “such a situation does not indicate the efficiency of the
judiciary, but rather the complete neglect of the prosecution of other criminal
offences in this field. Furthermore, there is a number of criminal offences for
which no one has been convicted for years, or for which an extremely small
number of persons have been convicted, even though many of them have been
clearly documented by the media, civil society organizations, legal clinics,
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as well as through the reports of the labour inspectors. For example, in the
period 2016-2021 there was no a single judgment for the criminal offence
under Article 166 — violation of the right to strike, although several cases are
documented each year in which employers unlawfully restrict the right to
strike. The same applies to the criminal offence under Article 169 — failure
to undertake occupational safety measures, for which a total of three persons
were convicted in the period 2012-2021 (no one in the period 2015-2020)”
(p. 265).

5. Conclusion

The rights to special protection of maternity, maternity leave and leave
from work for child care, as well as for special care of a child or another
person, are regulated by the provisions of labour law and are grounded in
constitutional provisions. The essence of the existence of these provisions lies
in the protection of the best interests not only of the mother, and not only of
the child, but of the family as a whole.

The Labour Law (2005), as well as the provisions of other laws and
by-laws referred to in this paper, are aligned with the provisions of ratified
international sources and provide protection of maternity, as well as the right
of an employed woman to maternity leave and leave for child care, including
special care of a child or another person. Through its provisions, the Law also
protects the rights of the father of the child, the guardian, the foster parent
and the adoptive parent in situations that are precisely defined in this field.
The purpose of protecting an employed woman during pregnancy and after
childbirth is, in fact, to contribute to the elimination of any discriminatory
effects on the part of employers based on the reproductive role that women
have in society. The protection of the mother, or the parent, and in certain
situations the guardian, foster parent or adoptive parent, is essentially the
protection of the family and children during the most vulnerable period of
life, or during periods when care is most needed. From all of the above, it can
be concluded that the essence of the right to maternity protection is, in fact,
the protection of the best interests of the mother and the child, as well as of
the family as a community that most fully and effectively cares for all of its
members.

In addition to the theoretical analysis of the protection of women at
work and in connection with work and the right to work, this paper, through
the application of a normative methodological approach, also presents the
statutory standards of protection of maternity, maternity leave and leave from
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work for child care, special care of a child or another person, as well as the
basic issues related to the criminal-law treatment of violations of rights arising
from employment and social insurance. Namely, although criminal legislation
is considered ultima ratio, that is, a mechanism to be resorted to last among
various available options, the prescribing of criminal offences in this area
is certainly necessary in every national legal system. In the Criminal Code
(2005), in the chapter entitled “Criminal offences against Rights rrising from
employment,” a total of seven criminal offences are prescribed and regulated.
The paper places special emphasis on the criminal offence under Article 163
— violation of rights arising from employment and social insurance, which is
considered the basic incrimination within the entire chapter.
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PRAVA PO OSNOVU RADA 1 PRAVA
1Z. SOCIJALNOG OSIGURANJA

APSTRAKT: Prava na posebnu zastitu materinstva, na porodiljsko
odsustvo 1 odsustvo sa rada radi nege deteta, te radi posebne nege deteta
ili druge osobe uredena su odredbama radnog prava, a utemeljena su u
ustavnim odredbama. Sustina postojanja ovih odredaba ogleda se u zastiti
najboljeg interesa ne samo majke, i ne samo deteta, ve¢ celokupne porodice.
U radu su pored teorijske analize zastite Zene na radu i u vezi sa radom i
prava na rad, primenom normativnog metodoloskog pristupa, predstavljeni
i zakonski standardi zaStite materinstva, porodiljskog odsustva i odsustva
sa rada radi nege deteta, posebne nege deteta ili druge osobe, kao i
osnovna pitanja u vezi sa krivicnopravnim tretmanom povrede prava po
osnovu rada i prava iz socijalnog osiguranja, koja se smatraju osnovnom
inkriminacijom u celom poglavlju.

Kljucéne reci: zastita materinstva, zastita Zene na radu i u vezi sa radom,
pravo na rad, radno zakonodavstvo, krivicno zakonodavstvo.
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