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»YXBATH ME AKO MOKEII!” —
ITPABHMU ITOJIOKAJ IUT'UTAJIHE

NUMOBHUHE Y CTEHAJHOM ITIOCTYIIKY

Y PEIIYBJIULU CPBUJAN

AIICTPAKT: Cama T1ojaBa JWTHTAIHE WMOBHHE TIPEICTaBIba
PEBOJIYLIMOHAPHU (PEHOMEH y TEXHOJOTHjH, NMPUBPEIU U TNpaBy. HbeHum
ypehemeM, y 3aKOHONABCTBO YBOJM CE€ HOB MHCTUTYT CTBapHOT TIpaBa,
KOJHM OHa, IOpeJl CTBapH, IpaBa M PEalHUX OYSKHBambha, I0CTaje MPeIMET
uMoBuHE. bynyhm na mpencrasipa oxpeljeHy, Maga 4ecTo NMPOMEHIBUBY
BPEIHOCT MMOBHHE, a MMOBMHA CBAaKOI' JIMIIA MPEICTaBba 3aJOTy 3a
HaAMHpPEHE MOTPaKMBama CBOJUX IIOBEpWialla, BaXKHO je 00e30eauTh
aJIeKBaTHY 3aIITHUTY IIpaBa U MHTEpeca IoBepuiIana y OKBUpY 3akoHa. OBoO
je moceOHO BaKHO KaJia je y MUTamky KOJIEKTHBHO HAMUPEHE MTOTPaKHUBaha
moBepmiiania y credajuoM noctynky. lomune 2020. Pemy6muka CpOuja
yCBOjHJIa je 3aKOH KOjUM ce ypelyje AuruTaiHa UMOBUHA, HEH MPEIMET,
W3IaBame, IpoMeT u 3asiora. Cy0jeKTH IpaBa Ha TUTUTATHO] AIMOBHHU MOTY
OuTH ¥ pu3nYKa 1 paBHa Juna. MiMajyhu y Bumy 1a cpricko 3akoHOJaBCTBO
T03Haj€ CaMo CTeUaj IIPaBHUX JINIIA, TTaXkiha he OuTH mocBeheHa AUTUTATHO]
HMMOBMHHM IPaBHUX JIMLA Ka0 CyOjeKTHMa CTeYajHOT MOCTYIKA. YIIPaBo je y
WHTEpecy BUXOBUX MOBEpHUIIAIA J1a YCIEITHO HAMHUPE CBOja IOTPaKUBamba
Ha UMOBHMHH JIy)KHUKA. AYTOpH OBOT pajia aHAIU3Mpajy pedopMy cprickor
3aKOHO/IaBCTBA y OBOj BHCOKOTEXHOJIONIKO] TEMH M yKa3yjy Ha moryhe
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caboCTH TpeTMaHa AMTMTAIHE MMOBHMHE Y CTEYajHUM MOCTYNIUMa M
3aIITUTH TTOTPaKHMBamka MoBepmiana. Takohe, mpenopydyjy Iajbu pa3Boj
perynaruBe O AWTHTAIHO] UMOBHHH, YKJbY4yjyhu cTpy4yHO 0OpasoBame
peICBaHTHUX TPaBOCYIHUX Mpodecuja. Y 0BOM pamy KOpHITNEHH CY
HOPMATHBHH METOJ, METOA YIIOPEIHOT TpaBa M CTATUCTUYKH METOI.

Kuyune peuu: oueumanva umouHa, cmeuajHu NOCMYRAK, 3AWUMUMA
nosepunaya, Hamuperse nompaxcusarod, Penyonuxa Cpouja.

1. YBoa

Pa3BojeM TeXHOIOTHje U OCTBapEHEM JKeJbe JbYIU 3a TPTOBUHOM BaH
CTpOTHX OKBHpa ApxaBHe perynamnuje (Bayliss, 2020, ctp. 107), ctBopeHe
Cy HOBE BPEIHOCTH KOj€ MPEACTaBIbajy NPEAMET UMOBHHE, KOj€ C€ KaO TaKBe
MOTY pa3MEHhHBATH Ha TPXKHUIITY U KOjIMa CE MOT'Y U3MUPHUBATH IIOTPAKHUBAKHA.
VY TOM cMHCIY, JUTUTATHA UIMOBUHA TPENICTaBIba MOTITYHO HOBY KaTeropujy
MMOBHHCKOT TipaBa. [IpBoOHUTHO, 3aKOHCKM MPOIMHKCH YCBOjEHH CY YITIABHOM
panu copedaBama Mpama HOBIA M (UHAHCHpAma TEPOPH3Ma, KaKko je TO
6uno perymucano y EY (EU Directive 2015/849). Cpricku 3akoHOnaBar je
JUTUTAIHY UMOBHMHY perynucao 3akoHoMm u3 2020. roause, IITO ra YUHU
jenHuM on mpBux y cBery. [lomTo je nuruTasHa MMOBHMHA HajCIMYHM]jA
OCTaJIMM UMOBHHCKHUM IIPaBHMa, @ MOXe JJOCTHNN H3y3eTHO BUCOKY BPEIHOCT,
OHa Ce MOXKE KOPUCTUTH Kako 3a oOe3z0eheme moTpaxuBama Tako U 3a
HaMHpPEHE MOTPaKMBakha MOBEpUIIalia Kpo3 U3BPIIHM U CTEYajHH MOCTYTIAK.
O6e36ehuBame CUTYpHOT MPUCTYIA JAUTHTAIHO] UMOBUHH JTYXKHHKA, H-EeHA
3aIuIeHa y Clly4yajy HeM3MHpema MOTpakHBama, a 3aTUM U BbeHa Mpojaaja y
TPEHYTKY JOCTH3ama BPEAHOCTH, MPEICTaBJbajy 3a caia HajBehe mpaBHE
n3azoBe. MelyTuM, MOIITO AWTHTATHA MMOBHHA HEMa ONMUILUBUB (DU3UYKH
00JIMK, @ MOXE CE JIAKO YyBaTH y MHOCTPAHCTBY, CT€UajHH YIPABHUIIA MOTY
Ce CYOUMTH ca MOCEOHUM 3aJaTKOM Ja je OTKpH]y, a 3aTHUM M Jia MOKPEHY
MOCTYMAaK 3a HheHy 3amieny. On cTynama Ha CHary 3akoHa O JUTHTAIIHOj
UMOBHHHU y jyHy 2021. rogune, mpeMa npBoj npouenu, npudmkHo 200.000
ocobay Cpbuju mocenyje HeKy BpcTy nurutanne umoBune (Ilomutuka, 2021).
Hexku ox HajBehux kpunToBadyTHUX Ipojekara, kao mro cy Polygon, Celsius,
miargopMma 3a nporpamepe Ethereum n Tenderly, Hanasze ce y IJITaBHOM Tpajay
Cpbuje, y beorpany, a HajMame 92 MUTIHMOHA aMEPUIKUX JToJIapa MPUKYIIHAIH
cy kpunroctapranoBu y pernoHy y 2021. rommuu. Celsius Networks
¢unancupa npubmkHo 750 MHUIMOHAa aMepUuYKHX jaonapa, a Polygon je
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npukynuo 450 MUIMOHa aMepUUIKKX Jonapa ol Sequoia, SoftBank-a n Tiger
Global-a (Majic, 2022).

[wb oBOr pajga jecTe na OATOBOPU HA MHTamka O MPABHOj MPUPOAU
JUTUTATHE MMOBHHE W FHCHOM TpPETMaHy KajJa HEH BIIACHUK IIOCTaHe
HecniocoOaH 3a iahame. Y mpBOM ey OBOT paja, ayTopu aHaIH3UPajy
NpaBHY KBaIM(UKAIM]y JWTHTATIHE HWMOBHHE Yy HOBOM 3aKOHOJABHOM
okBHpY. HakoH Tora, ciiei NpucTyn JUruTalHO] UMOBHUHH Yy CTE€YajHO] MacH
u nonoxaj ooe36ehennx nosepunana. lamwe, y tpehem neimy, 6uhe pazmarpan
HaYMH Ha KOju he CTe4ajHu yNpaBHHK MPEY3eTH KOHTPOIY HAJ AUTHTATHOM
MMOBHHOM JIy’kHUKa. KOHAuHO, Ka/1a MIMOBUHA Oy/I€ 0] KOHTPOJIOM CTEYajHOT
yNpaBHHUKA, BAKHO j€ MPYXUTH YBUJA Yy MOCTYNAaK yYHOBUCH-a IUTUTAIHE
MMOBHHE M HAMHPEHA IOTPAKHBAA.

2. lIpaBHa kBasupuKanuja 1ururaane umosune y Cpounju

Cama npupona nurutaiHe uMmoBuHe Hamehe morpedy 3a crnenuuyHOM
NIPaBHOM Je(DUHUIMjOM W HAYMHOM HeHOr TpeTMmana (Bayliss, 2020, ctp.
107). OBaj mpucTyn npenopydyjy ¥ crpyuyHa mpaBHa yapyxewma (CERIL,
2023). buio kakBa HHGOpPMAIIHja O BEHOM [IOCTOjalby U KOHTPOJIM YITIaBHOM
Ce OCJama Ha capajiiby ca BIACHUKOM WIH JPXKAOIeM T€ UIMOBUHE. Y HEKHM
3eMJbaMa, JUTHTAIHA MMOBHHA cMarpa ce BpCToM mpaBe cBojune (Inacio,
2018, ctp. 12—-13), nok ce y apyruma He mperno3Haje kao Taksa (Lyadnova,
Dorokhova & Whitney, 2018, ctp. 5). [lonazehu on Ob6jammema Omryke
0 TpEeIMMUHAPHOM JHEBHOM pely y Be3H ca ApPKAKbEM KPUITOBAIYTA
©®onpanuje 3a mehynapomne crannmapnae ¢unancuja (IFRS), nururamna
MMOBHHA JIc(UHICAHA j¢ Ka0 MMOBHHA HJICHTU(UKOBaHA, HEMOHETapHAa 1 0€3
¢usnuke cyncranue (IFRS Foundation, 2022). Takohe ce kapakTepuiie kKao
MMOBHMHA ayTEHTU(UKOBaHA KPUITTOTpadjoM, 3aCHOBaHA Ha TUCTPHOYHNPAHO]
KBbH3M TPaHCaKLKja, IeHEHTpaIn30BaHa U yrpassbaHa koHceH3ycoM (OPUS,
2021, ctp. 3). Ilo npBu myT, CPIICKO 3aKOHOAABCTBO MPEMO3HAje TUTUTAIHY
MMOBHHY Ka0 MIPaBHY KaTeropHjy. 3aKOH PEryJHIlIe TUTUTAIHY WA BUPTYEIHY
MMOBHUHY Kao JUTHUTAIHE 3aIice BPETHOCTH KOjU CE€ MOTY Pa3MEHHMBATH U
ynaratu (wiad 2, craB 1, Tauka 1 3akoHa o aurutanHoj uMoBuHH, 2020).
Takole je ycocTaBro npaBuiia BUXOBOT U3/1aBamka, CEKyHJapHEe TPrOBUHE U
npy’Kama yciayra Be3aHuX 3a QUruTanHy uMoBuHy. [lopen Tora, 3akoHomaBail
je perynucao Haanexxnoctu Hapoane 6anke Cpouje u Komucuje 3a xapruje
Ol BPEIHOCTHU y BE3H Ca JUTUTATHOM UMOBHHOM. Kao BaykHy HOBHHY, 3aKOH
MpHU3Haje TUTUTAIHYy UMOBHUHY Ka0 HEMaTepHjaHO, 3aMEHJbUBO U U3BPIIHO
CPEICTBO, Kao W ToJIokaj 00e30eheHnx um 3amoxHMX moBepwiara. OBaj
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MIPHUCTYT CPIICKOT 3aKOHO/aBIA y ckiaay je ca Jupextusom EY 6p. 110/2009
o nHCTHTYyIMjama enekrporckor Hoia (Nori & Girolametti, 2023, ctp. 423).
[Iponwucane cy ABe TIIaBHE BPCTE IUTUTAIHE UMOBHHE. TO Cy BUPTYeTHA BTy Ta
U IUTUTATHA TokeH. OHe ce MOry KOPHUCTHTH Kao MHCTPYMEHT Iulahamba,
n3BOp (DMHAHCUpAka U UHHIIMjAIHA TIOHY/IA, Ka0 U 33 CeKYHAAapHY TPrOBHHY.
CxomHO TOME, TUTHTaJHa NMOBHHA MOXe ce y OynyhHOCTH KOPUCTUTH Kao
WHCTPYMEHT 00e30ehema 3a moTpakuBama MoBEepHIaIa.

C jemHe ctpaHe, BUpTyeJIHa BajlyTa cMarpa C€ BPCTOM JIUTHUTAJIHE
MMOBHHE KOja HHUje M3/1aTa ¥ YMjy BPEJHOCT HE TapaHTyje LEHTpalTHa OaHKa
WIX JpyTd jaBHU oprad (wiaH 2, ctaB 1, Tauka 2 3akoHa O JUTHTAJIHOJ
nmoBuHH, 2020). 3ato je y CpOuju 3aKOHOAABAIl jOIII YBEK HE MPH3HAje Kao
3aKOHCKO Cpe/IcTBO Iu1ahama 1 HeMa IIPaBHU CTaTyC HOBIA WK BaiyTe. OBaj
noJiokaj motBpamia je Hapogna 6anka Cpouje 2022. romune (Haponna 6Ganka
Cpbuje, 2022). Mehytum, BUpTyenHy BajlyTy MOTY NPUXBATUTH (U3NUKA
WM TIpaBHA JIMIA KA0 CPEACTBO pa3MEHE M MOXE ce KYIOBaTH, MPOJaBaTH,
pa3MemUBaTH, IPEHOCUTH H €JIEKTPOHCKU 4yBaTH. BupTyenHe BanmyTe nmajy
TEH/ICHIIN]Y Aa Oymy HecTaOuIIHe, jep MMajy KapaKkTep KpaTKOpOYHE MMOBHHE.
YecTo ce apike y CHEKyITaTUBHE CBPXE U MOTY Ce€ KOPHUCTHUTH 3a pa3MeHy pobe
u yciyra (IFRS Foundation, 2022).

C npyre cTpaHe, CPIICKO 3aKOHOJABCTBO IMPENO3HAje AUTUTATHH TOKESH
Kao BPCTY AWUTHTAJIHE UMOBHHE KOja MpeCcTaB/ba OMIIO KOje HeMaTepHjaTHO
MMOBHHCKO TPaBO U KOjU MOXE NPEICTaBJbaTH jEIHO WU BUIIE IPYTUX
MMOBHHCKUX IIPaBa y TUTUTAJIHOM OOJIMKY, YKJbY4yjyhU U IIpaBo KOpUCHHUKA
JUTUTATHOT TOKEHa Ja My ce mpyxajy onpehene ycmyre (wian 2, ctaB 1,
Tauka 3 3akoHa o gurutaiHoj uMoBuHH, 2020). OBOM oapendoM, CpIICKO
3aKOHOJABCTBO HECYMIbMBO j€ TIPEMO3HANO W TPHUXBAaTWIO KapakTep
MMOBHHCKOT TIpaBa TUTHUTAIIHUX TOKEHA, Ka0 OMIIO KOjer APYror CTBapHOT
IIpaBa PeryarcaHor 3aKOHOM.

VY cBoMm ymytcTBY, MunucrapctBo ¢unancuja Peny6muke CpOuje
HABOAM Jla C¢ JUTHMTAJHA WMOBHMHA MOXE CTHIATH ydeurheMm y Mpyxkamy
ycIoyra eJeKTPOHCKE BalMAallje TpaHCAKIMja BE3aHUX 33 TUTHUTAIHY
HMMOBHHY KOje 00aBJbajy JIUIIA KOja py/lape U BAINAATOPH TUTUTAIHE UMOBHHE
(MunucrapcrBo punancuja Pemmyonuke CpOuje, 2021). OBa onpenda y ckiamy
je ca 3akoHOM O OCHOBama CBOjUHCKomNpaBHUX oxHoca (1990) u 3akoHom o
npuBpeaHuM apymreuma (2011). MehyTum, momro cy MMOBHHCKA TpaBa
yIilaBHOM ypeheHa kao 3akoHoM ozpehena npasa (Maydanyk, 2023, ctp. 14),
TO 3axTeBa Oyayhy m3meHy oapemnaba 3akoHa 0 OCHOBaMa CBOjUHCKOIIPABHHUX
onHoca (1990), xako O6u ce auruTagHa MMOBHMHA YKJbYy4YWJia Kao MOCEOHO
CTBapHO MIpaBo. TakBa 3aKOHOAABHA akIMja CUTYpHO he mpaTuTu mpouec
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XapMOHHU3alMje 3akoHoaaBcTBa ca mnponucuma EY (Muxajmosuh, 2021,
ctp. 598). On crymama Ha cHary 3akoHa o (uHaHCHjckoM 00e30ehemy
(unan 6, craB 1, Tauka 2, 2018) u 3akoHa o aururanHoj umosunu (2020),
CBOjHHY HaJl IUTUTAITHOM UMOBHHOM MOTY ctehu 1 mpuMasan (GUHaHCH]CKOT
o0e30ehewa u puaynmjapHu moBepuial] Kajla HEroBO NOTPAKUBAKE HHjeE
HamupeHo o jnocnenoctd (Puri¢ & Jovanovié, 2023, ctp. 9—10). Mehytum,
IBUX0BAa MUMOBHMHCKA MpaBa MOJIEKY OIJIOKHOM ycioBy. /la 6u ce morna
UACHTU(QUKOBATH, AUIHTAJIHA UMOBMHA MOpa OMTH O/IBOjHBAa M HAa OCHOBY
yroBOpa WM IPYyTUX 3aKOHCKUX IMPaBa MPEHOCHBA/HETIPEHOCHBA U O/IBOjHBa/
HEO/IBOjUBa O] eHTUTETA WX IpyTUX IpaBa. CpIICKH 3aKOH ypel)yje Turutainy
MMOBHHY Ka0 TUTUTAJIHU 3aITUC BPEAHOCTH KOjU C€ MOXE IUTHTAIHO KyIIUTH,
IIPOJIaTH, PAa3MEHUTH WJIM NIPEHETH, U KOjU C€ MOXKe KOPUCTUTH Kao CPEACTBO
pasMeHe WM y WHBECTHIIMOHE cBpxe (wiad 2, ctaB 1, Tauka 1 3akoHa o
qurutaiioj uMoBuHH, 2020). OBO He yKIbydyje JTUTUTATHE BaIyTHE 3alluce
KOjH Cy 3aKOHCKH WHCTPYMEHTH Iuiahama u Apyry (GUHAHCHjCKY UMOBHHY
perynucany ApyruM 3akoHuma. [lparehu oBy neduHUIM]Y, TUTHTaIIHA
MMOBHHA MOCE/yje IBe BaKHE KapaKTEPUCTHKE NMOBHHE, HeHY BPEIHOCT U
HEH MPaBHU OCHOB (iustus titulus), NICTO Kao IITO j€ MPONUCAaHO MEPOJIaBHUM
3aKOHOM 3a Tpofajy pode (wian 454 3akoHa 0 OOIMTallMOHUM OIHOCHMA,
1978). To umrmummupa na 3akoH o aurutanHoj uMmoBuHH (2020) mpusHaje
JUTUTATHO] UMOBUHM NPAaBHU I0JIOKa] IpaBa cBojuHe. CiIMyYHA pelemha
mponucana ¢y u 'y cucremuma common law (Remolina, Gurrea-Martinez &
Liu, 2024, ctp. 6-7).

Kao mnpeamer mpaBa CBOjuHe, AWTHTaJHa HMOBHHA Takohe Moke
MMaTH KapaKTePHUCTHKEe (DMHAHCH]CKOT MHCTPYMEHTA. Y OBOM CIy4ajy, CBE
orepanyje W3/aBama, CEKyHIapHE TPrOBHHE AWTHTATHOM HMMOBHHOM H
Mpykamba MOBE3aHUX YCIyra Mopajy ce CIPOBOAMTU y CKJIaay ca 3aKOHOM
O TPXHUIITY KarmuTana (wiaH 7, ctaB 1 3akoHa O IWTUTAIHO] MMOBHHH,
2020). MehyTtum, yak U ako JUTWTajIHAa UMOBHMHA MMa CBE KapaKTEPUCTUKE
(MHAHCHjCKOT MHCTPYMEHTA, peryaTuBa TPJKUINTA KaluTana He IpUMEmbyje
Ce€ aKo HHCY MCIyHEHH ofpel)eHr 3aKOHCKU ycNoBM (WiaH 7, cTaB 2, Tadyka
3 3akonHa o aururanHoj uMmoBuHH, 2020). Kao ¢uHaHCHjCKM MHCTPYMEHT,
JUTUTATHA IMOBHHA MOe OMTH IIPEIMET IOCEOHOT yroBopa 0 (PMHAHCH]CKOM
o0e306ehemy U MoXe ce ApXKaTH Kao HeMmaTepHjajHa MMOBHHA WM 3aJIUXeE.
Kana ce qururanna iMOBHHA M3/1aj€ Kao (PUHAHCH]CKU HHCTPYMEHT, 00jaBJbyje
ce nocebaH JOKYMEHT IOJ] HA3UBOM Oenu nanup. Y Be3U ca THM, y jyiay 2021.
ronuHe, Hapomna Oanka CpOuje ycBojuia je M3MEHE W JIONMyHE YIyTCTBa
3a cnpoBoheme OTyke 0 ycnoBUMa W HauyMHY oOaBJbama Mel)yHapomHux
miatHuX Tpancakiyja (Hapoxna 6anka Cpouje, YmyrcrBo, 2021).
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3. I[urnTa.m{a HMMOBHHA Ka0 A€0 CTe‘{ajHe Mace

Kako BIacHHIIM Tako W JIPXKAOIM JUTUTAHE UMOBHHE MOTY 1a Oymy
OmI10 Koja Juia, 6e3 003upa Ha IMOCIOBHU OTHOC YCITOCTaBJBEH Ca MPY’KaoIeM
yCIyra y Be3H ca JIUTUTAITHOM UMOBHHOM HJIM TPAHCAKIIUje 00aBIbEHE MPEKO
TOT Mpy>kaona. Jlakie, To Moyke OUTH JIMIIE KOj€ j€ CTEKIJIO TUTUTAIHY UMOBHUHY
yuecTByjyhu y ycnmyrama Bepu@UKaluje KOMITYTEPCKUX TpaHCaKIHja Y
nH(OPMAIIMOHMM CHUCTEMHMa BE3aHUM 3a olpeheHy mururamHy MMOBHUHY.
Mehytum, npema cprickoM 3akoHy o credajy (2009), camo mpaBHa Jiniia Kao
BJIACHUIIM WX JPKAOLM MOTY OUTH IIpeMeT cTedajHor nocrynka. CtedajHa
Maca o0yxBaTa CBY HMOBHHY CTeuajHOT TyKHHKa y CpOUju 1 HHOCTPAHCTBY
Ha JlaH OTBapama CTEYajHOr IMOCTYIKa, Ka0 U MMOBHMHY KOjy j€ CTEUajHU
Ty)HHUK CTeKao TokoM noctynka (wian 101, ctas 1, 3akoHa o creuajy, 2009).
AxO ce AWTUTaTHa MMOBHHA CMarpa MMOBHHOM JIy)KHHKA, OHa MOXE OUTH
YHOBYEHA IpeMa MPONHCHUMa O CTE€Yajy U CTeYajHH YIPAaBHUK MMa TYKHOCT
Ja Tpey3Me KOHTPOJy HaJ TOM HMMOBHHOM, Kako Ou moBehao BpemaHOCT
creuajue mace (Nori & Girolametti, 2023, ctp. 428). Ako ce WMOBHHA
CTEYajHOT TY)KHHKA HaJa3l Y HHOCTPAHCTBY, IPUMEbY]y C€ 0Jpea0e CPIICKOT
3akoHa o creuajy (2009) y Be3u ca MpeKOrpaHUYHUM CTEYajHUM ITOCTYIIKOM,
KaJia je TakBa UMOBHHA NPEAMET CTPaHOT MOCTynKa. /lururamHa MMOBUHA
IIPAaBHO NPEJCTaBJba JE0 CTEUajHE Mace KOjUM yIpaBiba CTEUajHH yIPaBHUK,
Yyija je yaora ga npoHalle MMOBHWHY, Ja je 3alUICHM W TpojAa Kako Ou
00e30e11o HajIoBOJbHU]jE HAMUPEH-E MOTPAKUBakha MOBEpHIIala. Y pycKOM
3aKOHOAABCTBY TMOCTOjH CITUYHO peniere (Shishmareva & En‘kova, 2024, cTp.
1084). Axo onpraBame MOCJIOBamka CTEUajHOT AY)KHHUKa 00e30ehyje TakBo
HaMHpEmHe, MOBEPHOIM MOTY IJIacaTH 3a HETOBY pPEOpPraHU3alnjy yMEcCTO 3a
0OaHKPOTCTBO. Y HEKUM 3eMibaMa common law cuctema, CyicKa Ipakca He
IIPero3Haje AyT IEHOMHUHUPAH Y IUTUTAITHO] UMOBHUHU K20 HOBYAHU YT KOjH
MOXke OuTH mpeaMeT mpasa norpaxuBama (Remolina, Gurrea-Martinez &
Liu, 2024, ctp. 9).

[Topen xomenrapa IFRIC-a u onpenaba 3akoHa 0 TUTUTAIHO] UMOBUHU
(2020), MunucrapctBo ¢puHaHcHja Perryonuke Cpouje nznaino je Odjammemne,
KOje IWTUTATHy WMOBHMHY IIpETo3Haje Kao HeMaTepHjalHO CPEICTBO H
3amuxe (MunucrapcTBo ¢puHancuja Penyonuke Cpouje, Ofjammeme, 2021).
[TomrTo je BUXOBa MpHUPOAa HEMATEPHjalTHA, MOPAjy ce YyBaTH Ha 0e30e1HOj
JUTUTATHO] JIOKAllMjU, KOja ce Ha3uBa HOBUaHUK (wallet). To moxe Outn
co(hTBEpCKM HOBYAHHK, XapIBEPCKH HOBYAHUK, 6pVAU HOBUAHUK W XJIAOHU
nosuanux (OPUS, 2021, cTp. 6). (bux0oBO TUTHTATHO CKIIaIUIITEHE OMOTyhaBa
Jla UMOBHHA OyJie Ha pacIiojaramy CBOM BIaCHUKY. TakaB HOBYAHHUK MOXKeE Ce
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HaJa3UuTH y COPTBEPCKOM CKIAIUIITY (Kao ITO je cloud) ninu y XxapABepCKoM
CKIaguITy (ekcTepHo). Jlurntanna MOBHHA OOMYHO je JeeHTPaIN30BaHa,
CBE JIOK He MOCTaHe LeJIMHA BOJbOM BlIacHUKA. CBaka perucrpaiuja o cTpate
JaBHUX WM JIMIEHIIMPAaHWX TPHBATHUX TIpykajama yciayra obe3behyje
IBbUXOBY KOHTpOJY U 3amTUTy. OOWYHO je MPHUCTYN IUTMTAIHO] UMOBUHU
KOja ce 4yBa Ha MPEXH 3aIITHNEH JIO3MHKOM JIOCTYITHOM CaMO HHXOBOM
BracHUKy. OBO je jenHa Ol 3Ha4ajHUX NPUBUJIETHja TUTMTAIHE UMOBHHE Y
CIIy4ajy cTedaja WIM U3BPIIHOT MOCTYIKA, alld je Takol)e YMHH MOIOKHOM
xakepckuM Hamaauma (Udofia, 2022). YyBame nururaiHe MMOBHHE Ha
Xap/IBEPCKOM CKJIAJIUILTY OJaKIIaBa 3allITUTY O]l XaKOBamba, ajld OJIaKIIaBa U
3aIuIeHy OJ] CTpaHe CTEYajHOT YIPAaBHUKA WM U3BPIIUTEIbA.

CpIiCKH 3aKOH O CT€Yajy peryjuile caMo KOPIOpaTUBHU CTeYaj U CTora
caMo TpaBHO JIUIIE, Tj. IPUBPEIHO APYIITBO, MOXKE OMTH Ccy0jeKaT cTedajHOr
nocrtynka (wiad 1, craB 1; unan 14 v wian 55, craB 5 3akoHa o crevajy, 2009).
[ITo ce THue cTevyaja PU3MUKUX JTUIA U MPETy3eTHUKA, IUXOBU OBEPHOIH
MOpajy ce OCIIOHUTH Ha MHAMBUIYAIHU MOCTYTAK U3BpIIeHka. {1k cTeuajHor
MOCTYIKa jecTe aa ce o0e30eny HajlIoBOJbHHUjE KOJCKTHBHO HAMHPEHE
CTeyajHUX MOBepUiala NocTuzameM Hajsehe Moryhe BpenHOCTH cTedajHOT
Jy’KHUKA WU FheTOBE UMOBHHE. YTIOPEIHU MPUMEPH TIOKA3Yjy Jla IUTHTAITHA
MMOBHHA MOX€ JOCTHNHM BHCOKY BPEIHOCT aKO C€ MPABUIIHO 3aIUICHH U Y
ckiangy ca TuM yHoBuH (d’Avoine & Hamacher, 2022, ctp. 6). IIpuspenHo
JPYILITBO, Ka0 MPABHO JIMIIE, MOKE OUTH BIACHHUK JUTUTAIHE NMOBHHE IO
yCIIOBOM Ja TouiTyje oapehena orpanunderwa. Haume, BuUpTyenHe BanyTe He
MOTYy C€ yllaraTi Kao HOBYaHa MHBECTHUIIMja Y KanmuTal ApymTsa. Mehytum,
OHE C€ MOTy KOHBEPTOBAaTH Y TOTOB HOBAall M YHETH Yy MPHUBPEIHO APYLITBO
Kao yJIOT y HOBITY. JIMTUTaTHN TOKEHH MOTY C€ YHETH Ka0 HEHOBYAHU YIIOT y
JPYIITBO, JIK HE MOTY OUTH TIOBE3aHU Ca MPYKakEM YCITyTa WK 00aBJbambeM
nocna. OBO orpaHuuYeme 33 JAUTHTAIHE TOKCHE HE OJHOCH CE Ha OPTAYKO
JPYIITBO U KOMAaHIUTHO ApywTBO (wiaH 14, craB 3 3akoHa O AMTUTAIHO]
nmoBuHH, 2020). JIncTy TUTUTATHIX TOKEHA y KOj€ C€ MOXKe yiiaratu oapehyje
Komucuja 3a xapTuje o1 BpeqHOCTH.

Bbynyhu na o6nuan cTevajHu moBepuial MMa HeoOe30el)eHo moTpakuBame
npemMa CTeYajHOM IY)KHUKY, Y H-eTOBOM je MHTEpECy Jla CTEYajHH YIPaBHUK
Ipey3Me CBy IMOBHHY CTE€UajHOT Ty>KHHMKA. AKO CTe4ajHH IyKHHUK capal)yje ca
CTEYajHUM YIPABHUKOM WJIM CTEUAjHH YIIPABHUK YCIIE Ja 3aIUICHU IUTUTAIIHY
MMOBHHY 1y>KHUKA, CT€4ajHU ITOBEPUOIIM MOTY OY€KHBAaTH HAMUPEHE. Y CIIydajy
00e30ehernx moBepuIiania, moTpakuBama cy 00e30el)eHa 3a10rom, 3aKOHCKUM
MPaBOM 3aJp)KaBarba WM MPABOM HAa HAMUPCHE CBOJUX MOTPaKHBAMkha W3
MoceOHMX TpeMeTa NMOBHHE W TIpaBUMa Koja Cy PErHCTpOBaHA y jaBHUM
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peructpuma. Crora, OHM UMajy TMPABO NPBEHCTBA Y HAMUPEHY U3 BPETHOCTH
YHOBYCHE MMOBHHE KOja CITy’KH kKao o0e30eheme. [Ipema HOBUM 3aKOHCKUM
onpendama, AMTUTAIHA UMOBUHA MOYKe OMTH IPEAMET YroBopa o 00e3oehemy
MOTpaKMBamka 3aJ0roM M GUIyIHjapHOT yroBopa (wianoBu 98 u 121 3akoHa
o aurutannoj mMmoBuHHU, 2020). IloBepumian, ocMM ako HHje Apyraddje
JIOTOBOPEHO, MMa TIPABO Jia KOPUCTH M PaCIIoNiaxke, Kao 1 Jia OTyhu TUTUTaTHY
MMOBHHY KOja je mpeaMeT (puaylujapHor yropopa. OuaylnujapHu TyKHUK
Moke 6utn u Tpehe nmie koje mpyxka obezbeheme 3a Tyhu myr (jemar). Y
Cllyyajy Ja BJIaCHHK JUTUTAaTHE HWMOBHMHE HHje crocobaH 3a muiahame,
MOTpa’KMBaka HErOBOT MOBeproIa Onhe HaMUpPEHa CTUIIAKEM TPaBa CBOjUHE
Ha MPEHETO] TUTUTAITHO] UMOBHHH (WiaH 122 3akoHA O AUTUTAITHO] UMOBHHH,
2020). Hanpotus, ako ¢uaynuujapHd moBepuiall MoCTaHe HecrmocoOaH 3a
miahame, 1MojioKaj BIaCHUKA JUTUTAIHE UMOBHHE, Tj. AY)KHUKA, 3aBHCH O]
cBpxe GpuaylHjapHOr yroBopa. Ako puayluja Ha IMTUTAaTIHO] UMOBHHHU CITYXKH
kao 00e30eheme moTpakuBama, BIaCHUK HMa cTaTyc obe30eheHor moBepuorna
y CTE€4ajHOM MOCTynKy. MehyTtum, ako je ¢uayuuja yroBopeHa y Japyre
CBpXE, BIACHUK JIUTHUTAIHE WMOBHHE MMa IOJIOXKA] PA3IydHOT IMOBEPHOIA.
Konauno, kana cy y nuTamy H3IIyYHH [TOBEPHOIIH, KOjH UMajy PaBO CBOjUHE
Ha oapeheHOM mMpeaMeTy MMOBUHE Y IP)KaBUHHM CTEUAjHOT TYXKHUKA, OHH
MMajy TpaBo J1a 3aXTeBajy Jla C€ Ta MMOBHHA M3JIyYd U3 CTeYajHe Mace. AKO
je IUThTaIHa UMOBHMHA TIPEMET HHXOBOT MpaBa CBOjUHE, OH CE OCJIaha CaMo
Ha CIIOCOOHOCT CTEYajHOT YIPaBHUKA Jla M3IIy4yd MMOBHHY WM Jia jé BpaTH
BJIACHHUKY.

4. 3anyieHa TMruTajJIHe HMOBHHE

[To oTBapamy CTE€YajHOT MOCTYNKAa, CTEYajHU YMPABHHUK TNpey3uMa
JpKaBUHY HaJ IEJOKYIHOM HMOBHHOM KOja ylla3W y CTE€YajHy Macy H
ynpassba HOM. CTe4ajHu MOCTYIAK CIIPOBOAM HAJIC)KHU MPUBPETHH CYI Ha
YHjeM ce MOApPYyYjy Hajla3u CeIUINTe MYXKHHUKA. AKO Ce CEAMIITE TyKHHKA
Hana3u BaH CpOuje, MOCTymak CHPOBOAM CyI HAa 4YHUjeM C€ MOAPY4]jy
HaJla3y IIeHTap INIaBHUX MHTepeca AyXHuKa. CTeuajHH yNpaBHUK j€ JIUIle
KOje MMEHYje CyJ M KOje Wrpa TIaBHY YJIOTY y MOCTynKy. Kama creuajuu
yIpaBHUK IIpey3Me CTeuajHy Macy, CacTaBjba IOYETHU CTEYajHU OMIIaHC ca
MIOTIMCOM M ITPOIICHOM MMOBHHE M 00aBe3a Jy>KHHUKA, 33j€/IHO Ca U3BEILITAjeM
0 EKOHOMCKOM M ()MHAHCHJCKOM CTamy CTEYajHOT TY)KHHKA W TMPOLIEHOM
MoryhHoCTH 3a peopranm3anmjy (wian 36, craB 3 3akoHa o credajy, 2009).
Ha ocHoBy oBor usBemiraja, cTeyajHu MOBEPUOLM OATY4YYy]y O OAaHKPOTCTBY
WIA peopraHu3alMji CTe4ajHOr OyxkHHKa. [lopen mpucTyma 3BaHMYHUM
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perucTpuMa o AUTMTATHOj] UMOBUHH, e(HUKacaH pajJl CT€YajHOT yNpaBHUKA
3axTeBao OW capalmy ca CTeYajHUM JIy>)KHUKOM. OOMYHO caMO JAYKHHK NMa
MPUCTYN TUTUTAIHO] UMOBUHH. Y 3aBUCHOCTH OJ HAYMHA HCHOT 4YyBamba,
JUTUTaTHA UIMOBHHA MOXKE C€ MPEY3eTH JaBameM JIO3WHKE 3a co(TBEepCKH
HOBYAaHUK WJIM MCIIOPYKOM XapjBepcKor HoByaHuka. [IpobieM HacTaje ako
Ty’KHUK 0710Mje 1a OMOTyhu MPUCTYyN WIIN JPXKH CBOJy AUTMTAIHY UMOBHUHY
ckpuBeHy. OBzie ce cTeuajHH YIPAaBHUK cyouaBa ca BakHUM u3azooMm (Hill,
Connelly & Vougdis, 2022, ctp. 6—7). Ako BIacHUK MMOBHHE o10uje Aa
oMoryhu mpucCTyn, mpemMa CpPIICKOM IpaBy MOKe OMTH OArOBOpaH CaMmo 3a
KpUBHYHO Jeno omTehema nosepwiana (wiadn 233 KpuBuyHOr 3akoHUKa,
2005). Y cBakoM ciy4ajy, MOCTyIaK HICHTU(PHUKAIM]C U 3aIUICHE TUTHTAITHE
MMOBHUHE TyXXHUKa OCJama Ce€ Ha CIOCOOHOCTH M MCKYCTBO CTEYajHOT
ynpaBHuKa. OBaj MOCTYIIAK 3aXTeBa APAroIieHO BpeMe Koje ce MOKe H3TyOUTH
(Sarra, Madaus & Mevorach, 2023, ctp. 259).

3akoH o murutasHoj wWMoBmHH (2020) mpormcyje ommTy o00aBesy
CBUX IpuBpeAHUX cyOjekata y CpOHjH y CBOJCTBY M3BPLIHOT JYXKHHKa Ja
capal)yjy ca HaJUIe)KHUM OpraHMMa y HMOCTYIIIMMA M3BPIICHA U 12 T0CTaBe
cBe MH(popmanuje moTpeOHE 3a CIpoBOheHme HaMHUpema Ha JUTHTAIHO]
MMOBHHH, YKJbYy4yjyhu 1 HaYMHE Ha KOj€ Cce MPHUCTyNa IUTHTATHO] IMOBUHU
(xpunTorpadcku KJbyueBH) (wiaH 14, craB 6 3akoHa O JUTUTATHO] IMOBUHH,
2020). Nako oBa oapenda He TOMULE CTEUajHU MOCTYIAK, HEMa pasjora Ja
ce OHA He NMPUMEHM Ha cTedajHoOr AyxHuKa. Hapoxna Ganka CpOuje Boau
€JIEKTPOHCKE EBHJICHIIMj€ II0/laTaka O BJIACHUIIMMAa BUPTYEIHHUX BalyTa.
CBH NHIEHIMPAHU TPYXKAOIM YCIIyra Be3aHUX 3a BHPTYEIHE BaJdyTe MUMajy
nyxxHocT na Hapomnoj 6annm CpOwuje noctaBe mH(pOpMaIUje O MPaBHAM
JUIMMa WM TpPeAy3eTHULUMMA KOjU Cy KOPHUCHHMILM BHPTYEITHHX BalyTa.
Bnacuuiu BuptyenmHux BamyTta ca ceaumTeMm y CpOuju, Kako mpaBHa
JUIA TaKOo M NPEeAy3eTHULM, KOjU HUCY KOPUCTWIH YCIIyre JHLEHIMPAHUX
mpy’Kanana yciiyra Be3aHHX 3a BHPTYENHE BajyTe, QYXKHU Cy Ja JOCTaBe
n3Bemraje Haponxoj 6anm CpOuje 1 0AroBOpHU Cy 3a TAYHOCT U MOTIYHOCT
Tux mnoparaka. Haponna Oanka CpOuje BOIM €NEKTPOHCKE EBHJICHLU)E
rojiaTaka O BJIACHUIIMMA BUPTYEJHUX BaiyTa (wiaH 85, ctaB 4 3akoHa o
aurutanHoj umoBuHH, 2020). CBe nHpOpMaluje 100HjeHe TOKOM MpyKamba
ycllyra y Be3W ca JAWTUTAJIHOM HMOBHHOM U Ca HHbHUXOBHM KOPHUCHHUKOM,
YKJbY4yjyhu HIIEHTUTET KOPUCHUKA, K0 U O TPaHCaKIMjama ca 100aBjbadyeM
ycllyra JUTruTajHe HIMOBHUHE, MOPajy Ce UyBaTd Kao MOCIOBHA TajHa. JenuHe
nzy3ere nHpopMaIyje jecy oHe Koje cy jaBHo moctymnHe (wiaH 13, craB 1-3
3akoHa o nurutanHoj umouHu, 2020). TokoM cTedajHOT MOCTYTKA, IPUTOBOP
MOJKE TIOTHETH HE caMo Ty>KHUK Beh u Tpehe nmuie. Ako y 6mito kojoj dasu
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MOCTYyTKa TaKBO JIMIIC OJ0Hje Ja Mpeaa UMOBUHY JYKHHUKA KOjy ApKu 0e3
MIPaBHOT OCHOBA WJIM HAa OCHOBY IPABHOT IOCJIA YHja je BaKHOCT IpecTara,
a TakBa MMOBHMHA TIPEJCTaBJba J€O CTEUajHC MUMOBUHE JY)KHUKA, CTCUAjHH
YIpaBHHUK je oBJamrheH Jja 3aXTeBa Ol CTEYajHOT Cy/IHje Ja XUTHO U3/1a HAJIOT
3a cupoBoheme npuHyaHOr u3Bpiewa (wiad 105, cras 2 3akoHa o0 cTeyajy,
2009). VY3 10, cTEUajHU Cynuja MOXE HAJOXKUTH HPUHYIHE Mepe MPOTHB
Tpeher mna kaxko 6u ce omoryhuio usBpieme. AKo 0110 Koje Tule He mpeaa
IIpeaMeTe KOjH Cy JIe0 CTeuajHe Mace MM He OCTYIIN 0 HAJIOTY Cy/a, TO JIUIE
je OrOBOPHO 3a IITETY MPOY3pPOKOBaHY TaKBOM paamoM. JlomaTHu mpodiem
MOXe€ Ce IOJaBUTH y ClIy4yajy XaKoBama JUTMTAIHEe UMOBHHE CTE€UajHE Mace
oJl cTpaHe HeoBnamhene ocooe (Sarra, Madaus & Mevorach, 2023, ctp. 263).

CrevajHu yHIpaBHUK O[UTy4yje O HAYMHY YyBarbha WIH yjlarama IpeaMera
CTe4ajHeMacey3cartacHocTonoopanosepriana. Cprcku 3akoro credajy(2009)
MPOIUCYje pallibe OCIOpaBamka MPaBHUX MMOCIOBA Iy)KHUKA Y UME Ty)KHUKA U
TOBEpHJIAIla, ako OM ce TaKBHM OCIIOpaBameM yBehana credajHa maca. Take
TpaHCaKLUje U Jpyre palame Npeay3eTe Ipe OTBapama CTEYajHOT MOCTYIKA
MOT'Yy OCYjETHTH PaBHOIPABHO HAMHPCH-E CTEUajHUX MOBEPUJIAIlA, OLITCTUTH
MOBEPHUOLIE MJIM CTABUTH HEKE MOBEPUOLIE Y TIOBOJFHH]U TIOJIOXKA] Y OJJHOCY Ha
npyre (wian 119—123, 3akona o cteuajy, 2009). MelyTtum, credajHu ynpaBHUK
MIOHOBO CE CyouaBa ca PHU3MKOM MPOMEHE BPEITHOCTH JUTUTAIHE MMOBUHE OJ1
TPEHyTKa OCTIOpaBama 10 TPeHYTKa leHOT Bpahama y creuajaHy macy (Droege
& Marliere, 2019, cp. 29). OBne je BaKHO MUTAmbE Ja JIH je JUTHTATHa UMOBHHA
CTEUajHOT JY)KHUKA PErUCTPOBAHA KOJ jABHOT WJIM MPUBATHOT JIMLICHIIUPAHOT
NpyXaola WIA Jla JId Cy PErUCTPOBAHE TPAHCAKIMje AWUTUTAHE MMOBHHE
Kao IITO Cy KyMOBHHA, MPOJaja, PHjeM MM MPEHOC WM 3aMEHa JIUTHTAITHE
MMOBHUHE 32 JIpyry AWTHTaIHy UMOBHHY. lllTaBume, ako moBepmian uma
MOTpakuBame 00e30el)eHo 3a10roM Haj TUTHUTATHOM UMOBHHOM, HEroBo he
Hamupeme outh n3BecHuje. Crora, Tpeba pa3IMKoBaTH cTaryc cienehux Bpcra
nosepuiiana: creyajuu (HeoOe30eheHn) MoBepUOLM, pa3lydyHU MOBEPUOLIH,
XHUIIOTEKapHU TOBEPHOIM, MOBEPHOIM HMMaolM (uHAHCHjCKOT 00e30ehema
(ka0 moceOHa Bpcra 00e30eheHHX MOBepHiana) W M3IMyYHH IOBEPUOLH.
[MTocTymame ca MMOBHHOM Jy)KHUKA 3aXTeBa MPO(ECHOHATHOT M HCKYCHOT
CTeYajHOr yrpaBHHKa. [lopen pemoBHMX MOCIOBA, CTEUajHU YIPAaBHHUK Tpeda
12 UAEHTU(UKYje TUTUTAIHY UMOBHHY AY>KHHMKa U Jla MpoHahe Ha4uMH ja je
3aIUICHU W YHOBYM Yy POKY KOju je mpeaBubeH 3akoHOM. bynyhm mocrtymim
CPIICKOT 3aKOHOJIaBIla Tpebayio OW aa y3My y 003up MPErnopyKe U3 YIOpEIHe
npakce. OHe ce OIHOCE Ha CTPOTY pEerylalyjy MpUCTyIa WHpOpMaIijama,
MPUBPEMEHO OTPaHUYaBaE PACIIoiiarama Wi MPEeHOCa UMOBHHE U HAIUIATy U
yHOBUeH¢ nMoBHHE (Sarra, Madaus & Mevorach, 2023, ctp. 273).
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5. YHoBUYeH€ JUrUTAJIHE UMOBHHE

V unHTepecy je cTeyajHOT Ty:KHUKA U HerOBHX MOBepHiiala j1a ooezoene
HAjTIOBOJbHU]jE KOJIGKTUBHO HaMHUPEHE TOCTH3ameM HajBehe wmoryhe
BpeaHOCTH 3a MMOBHUHY. lllTaBuine, ako BpPEIHOCT MMOBHHE CTEYajHOT
Ty’KHHKa oMoryhaBa ofip>kaBam-€ IOCI0Bamba U 00Jb€ HaMHPEHE IOBepUIIalia,
MPUBPETHO PYIITBO MOXKE CE€ OMOPABUTH KPO3 MOCTYNAaK PEeopraHu3aluje
(INSOL International, 2019). MelyyTum, 3ak0H 103B0JbaBa /1a CE MOTPAKUBAHA
MoBEpHJIaIla MCIUIaTe caMo y ToTOBOM HOBIY. IIpoOmem Moxe Hactatu jep
KOHBEp3HMja QUTMTallHE UMOBHMHE y TOTOB HOBall 3axTeBa onxpeheHo Bpeme
TOKOM KOjer Ce FheHa BPETHOCT MOKe mpoMeHuTH. Y CpOuju je mpaBHa hopma
CTEYajHOT Iy>KHHKA IPECy/lHa y MONIeay BpPCTe HAMHUpEHa MOTpakuBama U
opnanrheHor nuia koje he cripoBomuTH MocTynak. AKO je BIaCHUK JTUTUTATHE
UMOBHHE (DU3UYKO JIUIIC MM MPEIy3eTHUK, MPUMEBYje CE CaMO MOCTYIaK
MOjeIMHAYHOT HaMUpEa MOTPaKMBamba Kpo3 M3BpLIHK nocTtynak. Kana ce
YTBPJU Jia TIOCTOjU CTEYajHU PA3JIOr KOA IY>KHHKA Kao MPaBHOT JIMIA, CBA
HaMUpPEHka Ha HErOBOj MMOBHHH Ouhe CrpoBelieHa y CTEYajHOM TOCTYTIKY.
VYKOJNWKO CT€4ajHU YIPABHUK YCII€ Y 3aIlUICHH JUTUTATHE UMOBUHE CTEYajHOT
Ty’KHHKa, OH TeXXHU Jia TIOCTUTHE HheHy HajBehy moryhy BpeaHOCT Kako Ou
00e30e110 HajIOBOJbHUjE KOJIEKTUBHO HAMHUPEHE CTEYajHUX IOBEpHUIIAIA.
buio koju myr y JUTHTaTHO] MMOBHHHA MOpPa C€ KOHBEPTOBATH y HOBUAHH
IyT, Kako OW ce JOHENIo peliekhe O JIMKBUAanuju nykHuka (Remolina,
Gurrea-Martinez & Liu, 2024, ctp. 14). Axo BehuHa mopepuiana riaca
3a O0AHKPOTCTBO AY)KHUKA, CT€YajHU CyIHja JOHOCH OIUTYKYy O YHOBYCHY
IBEroBe UMoBUHE. HakoH Te ofutyKe, cTeYajHH yNpPaBHUK CHPOBOIH MPOAAjY
LEJIOKYITHE HMOBHMHE, IMOCEOHMX JeloBa WIM MOjeAMHAYHHUX IpeaMeTa
MMOBHMHE CTEYajHOT Ty>KHUKA, YKIJbYyuyjyhu W mpoaajy cTedajHOT Ty»KHHKa
Kao mpaBHOT nuna (wiaH 132, craB 1 3akoHa o credajy, 2009). Ako creuajHu
YIPaBHUK NPEJIOKH MPOAAjY LEIOKYITHE UMOBHUHE WIIM MOCEOHUX JIEIOBa
MMOBHHE CTEUajHOT TYXKHHKA, MJIH MIPOJajy CTeYajHOT AY>KHUKA Ka0 MPaBHOT
JuIa, Ty’KaH je Ja OpyKd MpoLEeHY KOjOM ce JI0Kasyje Jla je OBaj HauuH
YHOBUCH-a INPUKIAJAHUJU O Mpojaje IOjeIUHAYHUX IpeMeTa HMOBHHE
CTE€YajHOT AY)KHUKA, KOjy je W3paauo oBiamheHu BemTak (TPOLEHHUTEH).
Mehytum, decto je HajaeNMKATHUjU 3a/aTaKk 3a CTEYajHOr YIpaBHHUKA
3HauajHa BOJIATMJIHOCT IICHA JWTHTAJIHE MMOBHMHE KOja MOXKE YTHIIATH KaKO
Ha HeoOe30ehene Tako u Ha o0e30ehene nmosepuone. [Iporenuresn je nuie
JUICHIIMPAHO 32 BpIICHE OroBapajyhe mpoiieHe WM JHIe Koje mocerayje
PEJIEBaHTHO 3HAaKE M PErMCTPOBAHO j€ Ha JIMCTU KOjY BOJIW HAJICKHH OpraH
3a BpIIEHE TpPOIEHEe WK BemTadema. Mmajyhu y Bumy cBe moceOHOCTH
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JUTUTAITHE UMOBHHE, TAKBO 3HAKE MOTY MOHYIUTH JIMLIECHIIUPAHU TIPYKAOIH
ycIyra BEe3aHMX 3a JUTHTAIHY UMOBUHY. CT€4ajHU yNpaBHUK OM Ce MOTao
OCIIOHUTH Ha BUXOBY CTPY4YHOCT. C 003MpOM Ha HHXOB TOJIOXKA] Mpy’Kajana
Oep3aHCKUX M OpPOKEPCKO-AMIEPCKUX yCIyra, Off OBHX IpyKajama yciayra
O4YeKyje ce J1a UMajy HajOOJbU YBU/I y LIEHE CBUX BPCTa JIUTHTATHE UMOBUHE.

[IporieHa BpeqHOCTH TUTHUTAIHE UMOBUHE PA3JIMKYyje CE€ 3a JUTUTATHY
BaIyTy ¥ JUTUTAIHU TOKEH M 3aBHCH O] TOTa Ja JIH C€ OHH €BUACHTHPAjY
Kao HeMaTepHjajHa UMOBHHA WM Kao 3anuxe. C jeqHe cTpaHe, BpeTHOBAE
JMTUTATHE WMOBHMHE Kao HEMaTepHjajHe MMOBHHE YKJbydyje TOYETHY H
HakHa/AHYy mpoleHy. [loyeTHa mpolieHa mojpazyMeBa BpEIHOBAWBE IpeMa
KynoBHO] 1eHH. OHO YKJbydyje KYNOBHY IIEHY M JIUPEKTHO IPHIINCHBE
TpPaHCAKIIMOHE TPOILIKOBE. Y HAKHAHO] MPOLEHN TUTUTATHUX BalyTa MOTY
ce KOPHUCTHTHU JBa IMPHCTYIA: MOAET TPOIIKOBAa M MOJEN peBalopH3alHje
(MunucrapcetBo ¢punancuja Penyonuke Cpouje, Objammeme, 2021). Monen
TPOIIKOBA IIOIPa3yMeBa HAKHAIHO MEPEHEe IO TPOIIKY YMAameHOM 32
aMopTH3alljy U TYOUTKE 0J] yMamemha BPpeIHOCTH. 300T CBOje crienupuyHe
MIPUPOJIE, JUTUTATHE BAIyTe UMajy IPAKTUYHO HEOTPAaHUYCH BEK yIoTpede.
MebhyTum, ako TaKBO OrpaHHYEHE MMOCTOjH, aMOPTU3aIja Tpeda 1a yKIbY4H
pe3uayanHy BpeqHoCT. Mojien peBanopu3aliije IpUMEHIbUB je caMo KaJla ce
(dep BpeIHOCT IUTUTAIHUX BAJIyTa MOXKE YTBPAUTH HA aKTHBHOM TPIKHIITY.
AKO Ha TPXKUIITY HE IIOCTOjU KOTHUpaHa IieHa, MOTPeOHO je MPUMEHUTH MOJIENT
TpomkoBa. C Ipyre cTpaHe, BpeIHOBAE TUTHTAIHUX BalyTa Kao 3ajIHMxa
BpIIM C€ MEPEHEM M0 HUXKOj BPEAHOCTH H3Mel)y KynmoBHE BPEIHOCTH U
HETo peanusyjyhe BpemHoCTH, TOK ce moBehama BpeJHOCTH MPEKO MOYETHE
KyIIOBHE BPEIHOCTH HE €BHICHTUPA]y. TpoIlak TPOIIKOBa 3aiuxa oOyxBaTa
KyTOBHY IICHY, IUPEKTHO MPUIHCHUBE TMOPE3€ U TPOIIKOBE CTHIAA 3aJIHXa.
Herto peanusyjyha BpeqHocT nmpolemeHa je npojajHa 1eHa y peloBHOM TOKY
MOCIIOBAba, YMAamEHa 32 MPOLEHEHE TPOIIKOBE 3aBPIIETKA U peasn3alyje
npozaaje. CBaku MOCIOBHU CYOjeKT KOjU €BUACHTHUPA JUTUTAIHE BAITyTe Kao
3amuxe AyKaH je Ja MPOLEHU HETO peain3yjyhy BpeTHOCT Ha CBAKU JaTyM
Ounanca crama. LlITo ce THYe AUTUTATHUX TOKEHA, OHU C€ TEHEPaTHO MOTY
perucTpoBaTH Kao HEHOBYaHA MMOBHMHA WM Ka0 (PMHAHCH)jCKA MHCTPYMEHT
— KamuTal, JyT, caMO He Kao roroBuHa. Kao TakBW, AWTHTAIHU TOKEHU Ce
MOYETHO, Ta HAaKHAJHO MEpe M €BUJCHTHPAjy Kao HemarepujajiHa MMOBHHA
WK 3aJTHXe.

Ha ocHoBy u3BemTaja o MpoleH! beHe BPEIHOCTH, CTEUajHU YIIPABHUK
o/uTydyje 0 oaroBapajyhem HaunHy npoaje JUTUTAIHE UMOBHHE y CTEYajHO]
macu. Mehyrum, onbop moBepunama, obe3beheHr MmoBepwiiall U 3aJT0KHU
MTOBEPHIIAIl OBJTANINEHH CY J1a TOJHECY ITPUTOBOP Ha MPOIIEHY, Y KOjeM CITy4ajy
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CyIl, HAKOH CaBECHE M Ma)KJbUBE MPOIICHE, JOHOCH 3aKJby4aK KOjUM yTBphyje
MOJOOHOCT TPEUIOKEHOT HadWHA Tpojaje W oArosapajyhu neo mpomajHe
IICHe Ha OCHOBY Koje je o0e30eheno (wran 132, craB 3 3akoHa O cTeuajy,
2009). OmmTe mpaBUIIo O MPOAAjH UIMOBHUHE WIIM MIPABHOT JIMIA Y CTEYajHOM
MOCTYIKY MPOMUCYje Ka0 HAYMHE MPO/aje jaBHY ayKIIH]y, JABHO MPUKYIIJbaHE
MIOHY/Ia ¥ HemocpeaHy norondy. Mel)yTum, oBU Ha4MHU [TPOJIaje TIOTOJHUJU CY
3a MPoJIajy HETIOKPETHOCTH HITH TMOKPETHUX CTBApH. 3a AUTHTAIHYy HMOBHHY,
npojaja Ha TpxkuITy pode (Shawver, 2021, ctp. 2047) u Ha TpXKUIITY KanuTaa
3a (pMHAHCHjCKE MHCTPYMEHTE YUHH CE ITOTOHU]OM, jep Moke nocTrhu Behy
BPEIHOCT 300T IMPOKOT KPyTa 3aMHTEPECOBAaHUX CTpaHa U oJpehuBama 1ieHe.
OBo je Takole y Ckiamy ca TUTUTAIHOM TpaHchopmaiujoM y Oep3aHCKOM
u OGankapckoM mnocnoBamy (Neogradi, Andelkovi¢ & Kalicanin, 2024, ctp.
86-96). YV 3aBUCHOCTH OII BPCTE JUTHUTAIHE UMOBHHE, MPO/Iaja MOXKE OUTH
OpraHv3oBaHa Ha Oep3aHCKUM IUIaTdopMamMa U BaHOEP3aHCKO] WIH peer-to-
peer niponaju. TpeHyTak Mpoiaje TUTUTATHE IMOBUHE Y CTE€YajHOM MOCTYTIKY
JeaH je o1 HajBaXHHUJHUX U 32 CT€YajHOT YIIPABHUKA U 33 CT€YajHE IOBEPHOLIE.
Hamwme, nok 3akon o cteuajy (2009) perymuiie cTedajHe IOCTYTKE Kao XUTHE,
BOJIATHJIHA PUPOJIa IPOMEHeE LieHa HaMehe Npojajy 1o Haj00Jb0] LIeH! (YiaH 8
3akona o cTevajy, 2009). Y ciydajy naga y ieHOj TPrOBHHHU (KpUnmo3uma uiam
chilling) (Greifeld & Hajric, 2022), cTeyajHn ynpaBHUK MOXKAA HE OM MOTao
Jla UCITyHU NIPUMapHU LUJb CTEYAJHOT MTOCTYTIKA — A2 00e30e/11 HajIIOBOJbHU]e
KOJIEKTUBHO HAMHPEHE CTeYajHUX MMOBEpHIIalla MOCTU3ameM Hajsehe Moryhe
BPETHOCTH 3a CTEYajHOI AyKHHKA WM Herope uMoBuHe. Ctora, mponaja
JUTUTAJTHE UMOBHHE JY)KHUKA Takole 3aBHCH Of CIIOCOOHOCTH U HCKYCTBa
creuyajHor ynpasHuka (De Macedo & Coelho, 2021, ctp. 17).

HaxkoH cnipoBesieHe Tipo/iaje, cTevajHu yrpaBHUK 00aBeIITaBa CTEUajHOT
Cyivjy W om0op ToBepujala, OJHOCHO o00e30eheHe W XUMoTeKapHE
MOBEPHOIlEe, O TMPOJajH, HEHUM YCIOBMMAa M TOCTHUTHYTO] LIEHH. YKOJHMKO
npojara UIMOBUHA HHje Ouia onrtepeheHa 3amorom, HOBAIl O] lbeHE Mpojaje
yaa3u y cTe4ajHy Macy u Owhe wucraheH crTedajHUM MOBEPHUOIMMA.
TporiKoBH CTE4ajHOT MMOCTYIKA MPUOPUTETHO CE HAMUPY]Y U3 CTEUajHE Mace.
HakoH HaMupema OBHUX TPOIIKOBA, HAMHPY]Y CE TPOIIKOBH CTEYajHE Mace.
CreyajHH MOBEPHOIM Pa3BPCTaBajy CE Yy UCILIATHE PEIOBE, Y 3aBUCHOCTH OJI
BPCTE EBUXOBHUX MOTpakKMBama. [[MTMTaTHA UMOBHMHA CE€ TPETHUpPA HAa UCTH
HAYMH aKO CE CTEYajHH MOCTYNaK HACTABU Ka pEOpraHU3alMjyd HPUBPEIHOT
JPYIITBA CTEYajHOT JYKHUKA. YKOJIMKO TakBa MMOBHMHA HHUje HEONXOJHA 3a
cnpoBoleme OUII0 KOjuX Mepa yCBOjEHUX Y IUIaHy peopraHu3alije u Koje je
MOTBPAMO CTEUAJHU CyAM]a, IPOJIaje Ce Mo HajBUIIO0j MOTYhoj LIeH! KaKko Ou ce
00e30e11II0 HajTIOBOJFHUjE KOJIGKTUBHO HAMHUPEH-C¢ CTEUajHUX IMOBEpHIAIa.
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6. 3ak/pyuaxk

Waxo penaTuBHO HOB PaBHU UHCTUTYT, TUTUTATHA UMOBHHA HECYMELHBO
je mocTana 1e0 IMOBHHCKHX IpaBa y cprickoM rpahanckom mpasy. [1o cBojoj
NPUPOIU, HEMaTepujaliHa, ajld 3aMEHJbHBA, JUTUTAIHA MMOBHHA 3aXTEBa
crieri()UUaH HAYMH YyBamka Y eIEKTPOHCKUM HOBYAHHIMMA HA COPTBEPCKOM
CKJIQIUIITYy IOCTYNHUM IyTeM HM(ppe WM Ha XapABEPCKOM CKIIAIUIITY.
JenHa o MIaBHUX KapaKTepUCTHKAa KOja AUTMTAIHO] MMOBMHH Jaje MPaBHY
KBaH(UKaIMjy TpaBa CBOjHHE jecTe meHa BpeaHocT. [Ipema mpoueHama,
BPEIHOCT IUTHTAJHE WMOBHHE Yy CBETY JOCTHXKE JI€CETHHE MIJIHMjapau
aMepHUKUX J0J1apa. 3aT0 TAKBa IMOBHHA MOYKE M MOPa OUTH 3aJ10Ta 32 HAMUPEHE
MOTpakKNBarba MOBEPUIIAIlAa I-eHOT BIaCHUKA. YpelemeM Tururaine IMOBHHE,
CTHIIaa, MPOjAaje M IPYyTruX TpaHCaKIHja KOoje ce OJHOCE Ha JUTHUTAIHY
MMOBHHY, CPIICKH 3aKOHO/IaBal] TaKkole je MOCTaBHO MPABHHU OKBUP 32 3aIITUTY
noBepwiiana. Kao cBaku mpenMer mpasa CBOjHHE, IUTUTAIHA UMOBHHA MOXKe
OuTH Oxy3eTa Off CBOjUX BJIACHMKA 33jeHO ca APYroM MMOBHHOM M IpojaTa
y CTEYajHOM TIOCTYTKY. 3a caja, cTedajuu moctymak y CpOuju Moxke ce
BOAUTH CaMO y OIHOCY Ha IpaBHa juia. Crora, moBepronn (GU3HIKHX JIUIA
U MIpeTy3eTHUKA MOPajy c€ OCIIOHUTHU Ha IMOCTYIKE MOjeJHHAYHOT H3BPIICHA.
[{usb mpozaje MMOBUHE Y CTEYajHOM MOCTYIIKY jeCTE HAMUPEH-E OTPAKUBAHA
MOBEpUJIalla MOCTH3akhEM HAjIOBOJbHH]E BPETHOCTH HMOBHHE JY)KHHUKA.
MelyTuM, BpeJHOCT AMTHTAIHE UMOBHHE YECTO CE€ Cyo4yaBa C PU3UKOM OfI
3HauajHUX NpoMmeHa IeHe. Mmajyhu oBo y Buay, mocTyname ¢ JUTHTAITHOM
MMOBHHOM Yy CTE€UajHOM MTOCTYTIKY 3aXT€Ba MMEHOBAHE CTPYIHO OCIIOCOOIHEHOT
Y MCKYCHOT CTe4YajHOT yrpaBHUKa. [ [pBU H3a30B ca KOjUM Ce CTeUajHH yIIPaBHUK
CyodaBa jecTe yTBphuBame IOCTOjamba JAWTHTATHE WMOBHHE Y CTEYajHO]
MacH ca capajibOM CTEYajHOT Ty)KHUKa WK 0e3 me. Y Ty CBPXY, CTeUajHH
YIpaBHUK MOXe 3aTpaxut nHpopmanuje ox Hapomue 6anke CpoOwuje, jaBHIX
TeNa W JIMISHIMPAHUX TpYyKaiala ycllyra Be3aHUX 3a JTUTUTATHY UMOBHHY.
Cutyanyja je mMajo apyradmja ako 3ajora win (GpUIylijapHi YroBOp KOjH je
3aKJbY4HO TY>KHHK MMa JUTHTalIHy UMOBHHY Kao CpeACTBO oOe3zbehema. Y
TOM CJIy4ajy, He Ipe/CTaBJba NMPENPEeKy HheHa 3aruieHa, Beh nocTuszame meHe
noBoJbHE 1ieHe. Kama ce aururanna MMOBMHA MpoHale W 3aIieHd, Mopa ce
YHOBUYMTH y ofarosapajyhem poky. [Ipe nponaje, BpeAHOCT TUTHUTAIHE UMOBUHE
Mopa ce Ma)xXJbHUBO MPOIICHUTH. M3pasa u3BenITaja o mpoLeHn Takohe 3axreBa
HCKYCHOT CTpyumaka. Yak u Tana, nepuon u3Mely 3aruiemnBama U mpojaje
JTUTUTATHE UIMOBHUHE OCTaje HajOCETJBUBHjU €0 cTedajHor moctymnka. Crora
je OBO JpyTH BakaH M3a30B 3a CTEYAjHOT ynpaBHUKa. Takohe, Hamehe ce HOBU
MIPHUCTYTI PETYJINCaky HadMHA MPojAaje y cTedajHuM moctynimma. CTtedajHu
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YIIPaBHHUK CE CyodaBa C TEIIKOM OJUTyKOM H3Mel)y MomToBama BPEeMEHCKOT
OKBHpa ¥ NPUHIIMIIA XUTHOCTH TIOCTYIIKA, C jeJHE CTPaHe, U TPEHyTKa Mpojaje
JUTHUTATHE UIMOBHHE T10 HajOOJbO] LIEHH, ¢ ipyTe cTpaHe. MehyTum, omryka o
CYIIOWHH Ty)KHHMKA 3aBUCH O] TOBEPHJIAIA, KOjH MOTY OITYIHTH O OyayhHOCTH
CTEUajHOT JYXKHUKA IJIACAHEM 32 FETOBO OAHKPOTCTBO MJIM PEOPTaHMU3aLIH]y.
VY 06a ciyuaja, (PMHAHCH]CKH acTEeKT HeroBe MMOBHHE OCTaje Hajommydyjyhu
(akTop. AKO AUTUTANIHA U Apyra MMOBUHA 00e30el)yjy Ofp>KHBO MOCIOBAIE,
CTe4ajHH TYKHUK he MMaTu Apyry LIaHCy y HOCTYNKYy peopranuszanyje. Hosu
MIPOTIHCH O JUTUTATHOj UMOBHUHH y CpOUjH IpeACTaBIbajy caMo OYETHHA OKBUP
KOJU 3aXTEBa J1aJbH pa3B0] YCBajamkeM IT0J[3aKOHCKHUX aKaTa U JPYrux NpoIuca.
[Toce6HO O6M Tpebasio paauTH HA yCBajamby W MPUMEHH MPOIUCA O CTPYYHOM
o0Opa3oBamy Cyaja, CT€UajHUX YIPaBHUKA M JMIEHIMPAHUX MpyxKajiana
ycIayra Be3aHUX 3a JUTHTAIHy WMOBUHY M JIMICHIHMPAHUX CTPYUmaka 3a
npotieHy BpeaHocTH. CyAcKy Ipakcy y Be3H ca AUTUTATHOM MMOBHHOM TEK
MOYKEMO J1a 0YEKYjeMO.

H3jaBa o HemocTojamy cyko0a HHTEpeca
AyTopH U3jaBibyjy Aa HEMajy CyKoO MHTepeca.

JonpuHocu ayropa

Konuenryanuzanuja, b. b. u B. J.; meTononoruja, B. B. u B. J.; pecypcn,
B. 'b. u B. J.; popmanna anammza, HB. 'b. u B. J.; nucame — npunpema
opuruHaimHor Haupra, b. B.; nucame — nperien u ypehusame, H. HB. Ceu
ayTOpH Cy MPOYUTAIH U CIOKHIH Ce ca 00jaBJLEHOM BEP3HjOM PYKOIIHCA.

DuHaHCHpam-€e
OBO HCTPaXKUBAKE HHUjE OCTBAPUIIO HUKAKBO JIOAATHO (DMHAHCHPAIHE.
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“CATCH ME IF YOU CAN!” - LEGAL
STATUS OF DIGITAL ASSETS IN
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ABSTRACT: The very emergence of digital assets represents a
revolutionary phenomenon in technology, economics, and law. Their
regulation introduces into the legal system a new institute of property law,
whereby digital assets, alongside things, rights, and legitimate expectations,
become objects of property rights. Since digital assets represent a certain,
although often fluctuating, asset value, and since the property of every
person constitutes security for the settlement of creditors’ claims, it is
important to ensure adequate protection of creditors’ rights and interests
within the legal framework. This is particularly important in the context
of collective settlement of creditors’ claims in bankruptcy proceedings.
In 2020, the Republic of Serbia adopted a law regulating digital assets,
their subject matter, issuance, trading, and pledging. Holders of rights
relating to digital assets may be both natural and legal persons. Bearing
in mind that Serbian legislation recognizes bankruptcy proceedings only
in relation to legal entities, attention will be focused on the digital assets
of legal entities as subjects of bankruptcy proceedings. It is in the interest
of their creditors to achieve successful settlement of claims against the
debtor’s assets. The authors of this paper analyze the reform of Serbian
legislation in this high-tech field and point to possible shortcomings in the
treatment of digital assets in bankruptcy proceedings and in the protection
of creditors’ claims. They also recommend further development of the
regulatory framework governing digital assets, including the professional
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training of relevant judicial professions. This paper employs the normative
method, comparative law method, and statistical method.

Keywords: digital assets, bankruptcy proceedings, protection of creditors,
settlement of claims, Republic of Serbia.
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ABSTRACT: The very emergence of digital assets represents a
revolutionary phenomenon in technology, economics, and law. Their
regulation introduces into the legal system a new institute of property law,
whereby digital assets, alongside things, rights, and legitimate expectations,
become objects of property rights. Since digital assets represent a certain,
although often fluctuating, asset value, and since the property of every
person constitutes security for the settlement of creditors’ claims, it is
important to ensure adequate protection of creditors’ rights and interests
within the legal framework. This is particularly important in the context
of collective settlement of creditors’ claims in bankruptcy proceedings.
In 2020, the Republic of Serbia adopted a law regulating digital assets,
their subject matter, issuance, trading, and pledging. Holders of rights
relating to digital assets may be both natural and legal persons. Bearing
in mind that Serbian legislation recognizes bankruptcy proceedings only
in relation to legal entities, attention will be focused on the digital assets
of legal entities as subjects of bankruptcy proceedings. It is in the interest
of their creditors to achieve successful settlement of claims against the
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debtor’s assets. The authors of this paper analyze the reform of Serbian
legislation in this high-tech field and point to possible shortcomings in the
treatment of digital assets in bankruptcy proceedings and in the protection
of creditors’ claims. They also recommend further development of the
regulatory framework governing digital assets, including the professional
training of relevant judicial professions. This paper employs the normative
method, comparative law method, and statistical method.

Keywords: digital assets, bankruptcy proceedings, protection of creditors,
settlement of claims, Republic of Serbia.

1. Introduction

With the development of technology and the realization of people’s
desire for trade outside the strict framework of state regulation (Bayliss, 2020,
p. 107), new values were created that represent the object of property, which
as such can be exchanged on the market and with which debts can be settled.
In this sense, digital assets represents a completely new category of property
law. Initially, the legislative provisions were adopted mainly to prevent
money laundering and financing of terrorism, as it was regulated in the EU
(EU Directive 2015/849). The Serbian legislator regulated digital assets with
a Law from 2020, making him one of the first in the world to do so. Since
digital assets are most similar to the other property rights and may reach an
extremely high value, it can use it both to secure claims and to settle creditors’
claims through executive and bankruptcy proceedings. Ensuring safe access to
the debtor’s digital assets, their seizure in case of non-payment of claims, and
then selling them at the moment of reaching the value, represent the biggest
legal challenges for now. However, since digital assets do not have a tangible
physical form, they can easily be stored abroad, the bankruptcy administrators
may face with a special task to discover it, and then to start the procedure
for its seizure. Since entry into force of the Law on Digital Assets in June
2021, the first assessment estimated that approximately 200.000 persons in
Serbia own some type of digital assets (Politika, 2021). Some of the biggest
cryptocurrency projects, such as Polygon, Celsius, Ethereum developer
platform and Tenderly are based in Serbian capital of Belgrade and at least
92 million USD was raised by crypto startups in the region in 2021. Celsius
Networks’s is funding approximately 750 million USD and Polygon raised
450 million USD from Sequoia, SoftBank and Tiger Global (Majic, 2022).
The objective of this paper is to answer the questions on legal nature of digital
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assets and their treatment once its business holder becomes insolvent. In the
first part of this paper, the authors analyse the legal qualification of digital
assets in the new legal framework. It is followed by the treatment of digital
assets in bankruptcy estate and the position of secured creditors. Further, in
the third part, the way in which bankruptcy administrator takes control over
the debtor’s digital assets will be will be discussed. Finally, once the assets are
under control of bankruptcy administrator, it is important to give an insight in
the realisation of digital assets and settlement of claims.

2. Legal qualification of digital assets in Serbia

The very nature of the digital assets imposes a need for specific legal
definition and the way of their treatment (Bayliss, 2020, p. 107). This
approach is also recommended by legal expert associations (CERIL, 2023).
Any information on their very existence and control rely dominantly on
cooperation with owners/holders. In some countries, digital assets are
considered as a type of personal property (Inacio, 2018, p. 12—13), but in
others they are not recognized as such (Lyadnova, Dorokhova & Whitney,
2018, p. 5). Starting from the Comments on the Tentative Agenda Decision
Relating to the Holdings of Cryptocurrencies of the IFRS Foundation digital
assets are defined as identifiable, non-monetary and without physical substance
(IFRS Foundation, 2022). They are also characterized as authenticated by
cryptography, based on a distributed transaction ledger, decentralized and
ruled by consensus (OPUS, 2021, p. 3).

For the first time, Serbian legislation recognizes digital assets as a legal
category. The Law regulates digital or virtual assets (serb. digitalna imovina)
as digital records of value that can be exchanged and invested (Art. 2. Para. 1.
p. 1, Law on Digital Assets, 2020). It also set rules their issuance, secondary
trading and provision of services related to digital assets. Besides that, the
legislator regulated the competences of the National Bank of Serbia and the
Securities Commission considering digital assets. As an important novelty,
the Law acknowledges digital assets as intangible, fungible and enforceable
assets and the status of both secured and pledge creditors. This approach of the
Serbian legislator is in line with the EU Directive no. 110/2009 on electronic
money institutions (Nori & Girolametti, 2023, p. 423). Two main types of
digital assets are prescribed. These are virtual currency (serb. virtuelna valuta)
and digital token (serb. digitalni token). They may be used as instrument of
payment, source of funding and initial offer as well as for secondary trading.
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Consequently, digital assets may be used in the future as a security instrument
for creditor claims.

On the one side, virtual currency is considered as a type of digital assets
that has not been issued and whose value is not guaranteed by the central
bank or other public authority (Art. 2. Para. 1. p. 2. Law on Digital Assets,
2020). That is why in Serbia the legislator still does not recognize them as
a legal instrument of payment and they have no legal status of money or
currency. This statement was confirmed by the National Bank of Serbia in
2022 (National Bank of Serbia, Statement on Digital Assets, 2022). However
virtual currency may be accepted by natural or legal persons as an instrument
of exchange and it can be bought, sold, exchanged, transmitted and stored
electronically. Virtual currencies tend to be volatile, since they are short-
term assets. They are often held for speculative purposes and can be used for
exchange for goods and services (IFRS Foundation, 2022).

On the other side, Serbian legislation recognizes digital token as a type
of digital assets that represent any intangible property right and that may
represent one or more other property rights in digital form, including the
right of the user of the digital token to be provided with certain services (Atrt.
2. Para. 1. p. 3. Law on Digital Assets, 2020). By this provision, Serbian
legislation undoubtedly recognized and accepted the digital tokens’ character
of property right as any other personal property regulated by the law.

In its Explanatory Instruction Serbian Ministry of Finance states that
digital assets may be acquired through participation in providing services of
electronic validation of transactions related to the digital assets performed by
digital asset miners and validators (Ministry of Finance of the Republic of
Serbia, Explanatory Instruction, 2021). This provision is in line with the Law
on Basics of Ownership and Proprietary Relations (1990) and Law on Business
Companies (2011). However, since property rights are mostly regulated as
certain number (Maydanyk, 2023, p. 14). This requires future ammendment of
the provisions of the Law on Basics of Ownership and Proprietary Relations
in order to include the digital assets as a proprietary right. Such a legislative
action will surely follow the process of the harmonisation of the legislation
with the EU regulations (Mihajlovi¢, 2021, p. 598). Since the entry into force
of the Law on Financial Securities (Art. 6. Para. 1. p. 2. Law on Financial
Securities, 2018) and Law on Digital Assets (2020), the property on digital
assets may also be acquired by a receiver of financial security and fiduciary
creditor if their claims are not settled upon maturity (Puri¢ & Jovanovi¢, 2023,
pp. 9-10). However, their property rights are pending a suspensive condition.
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In order to be identifiable, digital assets have to be detachable and created
on the basis of contract or other legal rights transferable/non-transferable and
detachable/non-detachable from entity or other rights. Serbian law regulates
digital assets (serb. digitalna imovina) as the digital value record that can be
digitally bought, sold, exchanged or transferred, and that can be used as a
medium of exchange or for investment purposes (Art. 2. Para. 1. p. 1. Law
on Digital Assets, 2020). This does not include digital currency records that
are legal instruments of payment and other financial assets regulated by other
laws. Following this definition, digital assets possess two important features
of property, its value and its legal basis (iustus titulus), the same as prescribed
for sale of goods in the Law on Contract and Torts (Art. 454. Law on Contracts
and Torts). This implies that Law on Digital Assets recognizes digital assets
the legal position of personal property. Similar solutions are prescribed in
common law regulations (Remolina, Gurrea-Martinez & Liu, 2024, pp. 6-7).

As personal property, digital assets may also have the characteristics
of a financial instrument. In this case, all operations on issuing, secondary
trading of digital assets and providing related services have to be conducted
in accordance with the Law on Capital Market (Art. 7. Para. 1. Law on Digital
Assets, 2020). However even if digital assets have all the characteristics of
a financial instrument, capital market regulation does not apply, if certain
legally set conditions conditions are met (Art. 7. Para. 2. p. 3. Law on Digital
Assets, 2020). As a financial instrument, digital assets may be subject of
special financial security agreement and may be held as intangible assets or
inventories. When digital assets as financial instruments are issued, a special
document called “white paper” is published. In July 2021, the National Bank
of Serbia adopted amendments and supplements to the Instructions for the
Implementation of the Decision on the Conditions and Manner of Performing
International Payment Transactions (National Bank of Serbia, Instructions
for the Implementation of the Decision on the Conditions and Manner of
Performing International Payment Transactions, 2021).

3. Digital assets as a part of the bankruptcy estate

Both owner and holder of the digital asset may be any person regardless
of the business relationship established with the digital asset service provider
or transactions made through that provider. Thus it might be a person who
acquired digital assets by participating in computer transaction verification
services in information systems related to certain digital assets. However,
according to the Serbian Bankruptcy Law, only legal persons as owners or
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holders may be subjects of bankruptcy proceedings. The bankruptcy estate
comprises all assets of the bankruptcy debtor both in Serbia and abroad on
the day of opening of bankruptcy proceedings, as well as assets acquired
by the bankruptcy debtor during the proceedings (Art. 101. Para. 1. Law on
Bankruptcy, 2009). If the crypto assets are considered as debtor’s estate, it
may be recoverable under bankruptcy law and the bankruptcy administrator
has a duty to gain control over those assets in order to increase the value of the
bankruptcy estate (Nori & Girolametti, 2023, p. 428).

If assets of a bankruptcy debtor are located abroad, cross-border insolvency
provisions of Serbian Law on Bankruptcy apply when such assets are subject to
foreign proceedings. Digital assets legally represent a part of bankruptcy estate
managed by bankruptcy administrator, whose role is to locate the assets, to
apprehend and to sell them in order to provide the most favourable settlement of
creditors’ claims. In Russian legislation, there is a similar solution (Shishmareva
& En‘kova, 2024, p. 1084). If maintaining the bankruptcy debtor in business
ensures such settlement, creditors may vote for its reorganisation instead of its
liquidation. In some common law countries, judicial practice does not recognize
a debt denominated in digital assets as a monetary debt capable of forming the
subject matter of a statutory demand (Remolina, Gurrea-Martinez & Liu, 2024,
p-9).

Following the Comments of the IFRIC and provisions of the Law on Digital
Assets, the Serbian Ministry of Finance issued the Explanatory Instruction,
which recognizes digital assets as intangible assets and inventories (Ministry
of Finance of the Republic of Serbia, Opinion, 2021). Since their nature is
intangible, they have to be stored on secure digital location called wallet.
This may be a software wallet, hardware wallet, hot wallet and cold wallet
(OPUS, 2021, p. 6). Their digital storing allows the assets to be at disposition
of its owner. The wallet may be located in software storage (such as cloud)
and hardware storage (external). Digital assets are usually decentralized,
until they become a whole by operation of the holder. Any registration by
public or licensed private providers of services secures their flow control
and protection (CERIL Statement, 2023). Usually, access to digital assets
stored online is protected by a password available only to their owner. This
is one of the significant privileges of digital assets in case of bankruptcy or
enforcement proceedings, but it also makes them susceptible to hacker attacks
(Udofia, 2022). Keeping digital assets on hardware storage makes it easier to
protect them from hacking, but also easier to be apprehended by bankruptcy
administrator or civil enforcement agents.
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Serbian Law on Bankruptcy regulates only corporate bankruptcy and thus
only a legal person, i.e. company, may be subject of bankruptcy proceedings
(Art. 1. Para. 1, art. 14. and art. 55. Para. 5, Law on Bankruptcy, 2009). As
for bankruptcy of natural persons and entrepreneurs, their creditors have to
rely on civil enforcement proceedings. The objective of the proceedings is
to ensure the most favorable collective settlement of bankruptcy creditors by
achieving the highest possible value of the bankruptcy debtor or its assets.
Comparative examples show that the digital assets may reach a high value, if
it is seized properly and cashed accordingly (d’Avoine & Hamacher, 2022, p.
6). Company, as a legal person, may be the holder of digital assets provided
that it respects certain restrictions. Namely, virtual currencies cannot be
invested as a monetary investment in the capital of a company. However,
they can be converted in cash and paid into a company as a cash investment.
Digital tokens may be invested as a non-monetary investment in a company
but cannot be related to the provision of services or the work performance.
This restriction for digital tokens does not apply to a partnership and limited
partnership (Art. 14. Para. 3. Law on Digital Assets, 2020). The list of digital
tokens that may be invested is determined by the Securities Commission.

Since the ordinary bankruptcy creditor has an unsecured claim against the
bankruptcy debtor, it is its interest that all assets of the bankruptcy debtor are
overtaken by the bankruptcy administrator. If the insolvency debtor cooperates
with bankruptcy administrator or bankruptcy administrator reaches out to
apprehend the debtor’s digital assets, the bankruptcy creditors may hope to
receive the settlement. In the case of secured creditors, the claims are secured
with security interest, statutory right of retention or the right to satisfy their
claims from assets and rights that are registered in public registries. Therefore,
they have the right of priority in settlement from the value of realised assets
serving as security. According to the new legal provisions, digital assets may
also be stipulated as security of claim by pledge or fiduciary agreement (Art.
98. and 121. Law on Digital Assets, 2020). The creditor, unless otherwise
agreed, has the right to use and dispose of, including to alienate the digital
assets that are the subject of the fiduciary agreement. A fiduciary debtor can
also be a third party that provides security for someone else’s debt (warrant).
In the case where the owner of digital assets becomes insolvent, the claims of
its creditor will be settled by receiving the property right on the transferred
digital assets (Art. 122 Law on Digital Assets, 2020). On the contrary, if the
fiduciary creditor becomes insolvent, the status of the owner of digital assets,
i.e. the debtor, depends on the purpose of the fiduciary agreement. If the
fiduciary on digital assets serves as security of claim, the owner has the status
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of the secured creditor in bankruptcy proceedings. However, if fiduciary is
stipulated for other purposes, the owner of the digital assets has the status
of excluding creditor. Finally, excluding creditors have the property right on
certain assets in possession of the insolvency debtor and the right to request
the assets to be excluded from the bankruptcy estate. If digital assets are the
subject of their personal property, it relies only on the capacity of bankruptcy
administrator to exclude the assets and to return them to their owner.

4. Seizure of the digital assets

Upon opening of the bankruptcy proceedings, the bankruptcy
administrator takes possession over all assets included in the bankruptcy estate
and administers them. Bankruptcy proceedings are conducted by the competent
commercial court with jurisdiction over the area where the debtor has its
registered seat. If debtor’s seat is located outside of Serbia, the proceedings
are conducted by the court with jurisdiction over the area where the debtor’s
center of main interest is located. A bankruptcy administrator appointed by the
court plays the main role in the proceedings. Once bankruptcy administrator
takes over the bankruptcy estate, it prepares the initial bankruptcy balance
sheet with list and compares the debtor’s assets and liabilities together with
the report on economic and financial status of the bankruptcy debtor and
an estimate of the possibilities for reorganisation (Art. 36. Para. 3. Law on
Bankruptcy, 2009). On the basis of this report the insolvency creditors decide
on bankruptcy or reorganisation of the bankruptcy debtor.

Beside the access to the official registers on digital assets, an effective
performance of the bankruptcy administrator also requires cooperation with
insolvency debtor. Usually, only the debtor has access to the assets. Depending
on the manner of storing digital assets, they may be obtained by providing the
password to the software wallet or by delivering the hardware wallet. The
problem arises if the debtor refuses to provide access or keeps his digital
assets hidden. Here a bankruptcy administrator faces an important challenge
(Hill, Connelly & Vougdis, 2022, pp. 6-7). If their holder refuses to provide
the access, he/she can only be responsible for the criminal act of damaging
of creditors (Art. 233. Criminal Code, 2005). In any case, the operation of
identifying and apprehending debtor’s digital assets relies on capacities and
experience of the bankruptcy administrator. This process requires a valuable
time that might can be lost (Sarra, Madaus & Mevorach, 2023, p. 259).

Law on Digital Assets prescribes the general duty for all companies in
Serbia in capacity of an enforcement debtor to cooperate with the competent
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authorities in enforcement proceedings and to provide all information necessary
for enforcement settlements on digital assets, including the means by which
digital assets are accessed (cryptographic keys) (Art. 14. Para. 6. Law on
Digital Assets, 2020). Although this regulation does not mention bankruptcy
proceedings, there is no reason not to apply it on bankruptcy debtor. The
National Bank of Serbia keeps electronic records of data on holders of virtual
currencies. All licensed providers of services related to virtual currencies have
duty to submit to the National Bank of Serbia the information on legal entities
and entrepreneurs who are users of virtual currencies. Holders of virtual
currencies based in Serbia, both legal persons and entrepreneurs, who have
not used licensed providers’ services related to virtual currencies are required
to submit reports to the National Bank of Serbia, and are responsible for the
accuracy and completeness of these data. The National Bank of Serbia keeps
electronic data records on holders of virtual currencies (Art. 85. Para. 4. Law
on Digital Assets, 2020). Any information obtained while providing services
related to digital assets and to their user, including user’s identity, and on
transactions with digital asset service provider must be kept as a business
secret. The only exempted information is the one made publicly available
(Art. 13. Para. 1-3. Law on Digital Assets, 2020).

During the bankruptcy proceedings, a challenge may be posed not only
by the debtor but also by a third party. If in any stage of the proceedings such
a party refuses to hand over the debtor’s assets held without a legal basis or on
the basis of a legal transaction the validity of which has ceased and the assets
are a part of the debtor’s bankruptcy property, the bankruptcy administrator
is authorised to request the bankruptcy judge to urgently order and conduct
compulsory enforcement (Art. 105. Para. 2. Law on Bankruptcy, 2009). Along
with that, the bankruptcy judge may order compulsory measures against the
third party to enable the enforcement. If any party fails to handover the objects
that are a part of the bankruptcy estate or to comply with the court order, that
party is held liable for the damage caused by such an action. An additional
issue may emerge in case of “hacking” of the digital assets of the debtors
estate by an unauthorized person (Sarra, Madaus & Mevorach, 2023, p. 263).

The bankruptcy administrator decides on the manner of their preserving
or investing with the consent of the creditors’ committee. Serbian Law on
Bankruptcy stipulates actions of contesting debtor’s legal transactions on
behalf of the debtor and the creditors, if the bankruptcy estate would be
increased by such contesting. Such transactions and other actions taken before
the opening of the bankruptcy proceedings can interfere with equal settlement
of bankruptcy creditors, damage the creditors or put some creditors in a
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more favorable position over the others (Art. 119-123. Law on Bankruptcy).
However, the bankruptcy administrator again faces the risk of price change
of digital assets from the moment of contesting to the moment of their return
in insolvency estate (Droege & Marliére, 2019, p. 29). Here, the important
question is if digital assets of bankruptcy debtor are registered by public or
private licensed provider or if digital assets transactions such as purchase,
sale, acceptance or transfer or exchange of digital assets for other digital assets
are registered. Moreover, if a creditor has a claim secured by the pledge over
the digital assets, its settlement is more certain to take place. Therefore, the
status of the following types of creditors should be distinguished: bankruptcy
(unsecured) creditors, secured creditors, pledge creditors, creditors receivers
of the financial security (as special type of secured creditors) and excluding
creditors.

The treatment of debtor’s assets requires also a professionally
experienced bankruptcy administrator. Besides regular duties, a bankruptcy
administrator needs to identify debtor’s digital assets and to find the way
to apprehend and cash it within the time framework of the proceedings
set by the law. Future actions of the Serbian legislator should take into
consideration recommendations from the comparative practice. They relate to
the strict regulation of the access to information, temporarily restraining asset
disposition or transfers and recovery and realization of assets (Sarra, Madaus
& Mevorach, 2023, p. 273).

5. Realisation of digital assets

It is in the debtor’s interest and of its creditors to ensure the most
favorable collective settlement by achieving the highest possible value for
the assets. Moreover, if the value of the debtor’s assets allows maintaining
of business and better creditor settlement, the company may recover through
the reorganisation proceedings (INSOL International, 2019). However, the
legislation allows the creditors to be paid only in cash. The problem might
arise because the conversion of digital assets into cash requires time during
which their value may change. In Serbia, the legal form of an insolvent debtor
is decisive with regard to the type of claim settlement and the legal office
procedures to be conducted. If the owner of digital assets is a natural person
or entrepreneur, only individual claim enforcement proceeding is applicable.
When an insolvency ground is determined for a debtor legal person, all
enforcements on its assets will be conducted in bankruptcy proceedings.
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If successful in apprehending the digital assets of the bankruptcy debtor,
the bankruptcy administrator strives to achieve the highest possible value
to ensure the most favorable collective settlement of bankruptcy creditors.
Any debt in digital assets needs to be converted to a monetary debt, in order
to obtain a judgment on its liquidation (Remolina, Gurrea-Martinez & Liu,
2024, p. 14). If the majority of creditors vote for the liquidation of debtor,
the bankruptcy judge issues the decision on compulsory liquidation. Upon
that decision, the bankruptcy administrator conducts the sale of all assets,
discrete units or individual assets of the insolvency debtor, including sale of
the insolvency debtor as a legal entity (Art. 132. Para. 1, Law on Bankruptcy,
2009). If the bankruptcy administrator proposes the sale of all assets or
discrete units of the insolvency debtor, or sale of the bankruptcy debtor as
a legal entity, it is obliged to provide an assessment proving this manner of
realization as more appropriate than selling individual assets of the insolvency
debtor, made by an authorized expert (valuer). However, often the most
delicate task for a bankruptcy administrator is the digital assets’ significant
price volatility that may affect both unsecured and secured creditors. A valuer
is either a person licensed to perform the apposite estimation or a person
who possesses the relevant knowledge and is registered on a list maintained
by the competent authority for carrying out valuation or expertise. Bearing
in mind all specificities of digital assets, such knowledge can be offered by
licensed providers of services related to the digital assets. The bankruptcy
administrator usually relies on their expertise. Given their status of providers
of exchange and broker-dealer services, these service providers are expected
to have the best insight in prices of all types of digital assets.

The valuation of digital assets is different for digital currency and digital
token and depending on whether these are recorded as intangible assets or
as inventories. On the one hand, the valuation of digital assets as intangible
assets includes initial and subsequent valuation. Initial valuation involves
measuring according to the purchase price. It includes the purchase price
and directly attributable transaction costs. Two approaches can be used in the
subsequent valuation of digital currencies: the cost model and the revaluation
model (Ministry of Finance of the Republic of Serbia, Opinion, 2021). The
cost model involves subsequent measurement at cost less depreciation and
impairment losses. Due to their specific nature, digital currencies have virtually
unlimited time of use. However, if such a limitation exists, depreciation should
include the residual value. The revaluation model is only applicable when the
fair value of digital currencies can be determined in an active market. If the
quoted price does not exist on the market, it is necessary to apply the cost
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model. On the other hand, the valuation of digital currencies as inventories is
performed by measuring at a lower value between the purchase value and the
net realizable value, while increases in value over the initial purchase value
are not recorded. The cost of inventories includes the purchase price, directly
attributable taxes and the cost of acquiring inventories. Net realizable value is
the estimated selling price in the ordinary course of business, less the estimated
costs of completion and realization of sales. Each business entity that records
digital currencies as inventories is required to estimate the net realizable value
at each balance sheet date. With regard to digital tokens, they can generally
be registered as a non-monetary assets or as a financial instrument — equity,
debt, only not as cash. As such, digital tokens are initially and subsequently
measured and accounted for as intangible assets or inventories.

Based on the valuation report, the bankruptcy administrator decides on
suitable method of sale of digital assets in insolvency estate. However, the
creditors’ committee, secured creditor and pledge creditor are authorized to
file an objection to the assessment, in which case the court, after conscientious
and careful assessment, makes a conclusion to determine the suitability of the
proposed method of sale and the appropriate part of the sale price on which
secured (Art. 132. Para. 3, Law on Bankruptcy, 2009). The general rule on sale
of assets or legal entity in bankruptcy proceedings prescribes public auction,
public collection of offers and a direct agreement as sale methods. However,
these sale methods are more suitable for sale of real estate or movables. For
digital assets, sale on commodities market (Shawver, 2021, p. 2047) and
securities market for financial instruments appears as more suitable, because
they may reach a higher value due to a broad circle of the interested parties and
setting the price. This is also in line with the digital transformation in stock
exchange and banking business (Neogradi, Andelkovi¢ & Kali¢anin, 2024, pp.
86-96). Depending on the type of digital assets, the sale may be organized on
exchange platforms and over the counter or peer-to-peer sale. The moment of
the sale of digital assets in bankruptcy proceedings is one of the most important
both for bankruptcy administrator and bankruptcy creditors. Namely, while the
Law on Bankruptcy regulates bankruptcy proceedings as urgent, the volatile
nature of price change imposes the sale at the best price (Art. 8. Law on
Bankruptcy, 2009). In case of drop-off in trading (“crypto winter” or “chilling”)
(Greifeld & Hajric, 2022), bankruptcy administrator may not comply with
the first objective of proceedings — to ensure the most favorable collective
settlement of bankruptcy creditors by achieving the highest possible value for
the bankruptcy debtor or its assets. Therefore, the sale of debtor’s digital assets
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also depends on capacities and experience of the bankruptcy administrator (De
Macedo & Coelho, 2021, p. 17).

After the sale is conducted, the bankruptcy administrator notifies the
insolvency judge and the creditors’ committee, and/or the secured and pledge
creditors with the security interest, about the sale, its conditions and the price
achieved. If the sold assets were not unencumbered by security interests, the
money from the sale enters into the bankruptcy estate and will be distributed
to the bankruptcy creditors. Expenses of bankruptcy proceedings are settled
from the bankruptcy estate as a matter of priority. Upon settlement of
these expenses, the costs of the bankruptcy estate are settled. Bankruptcy
creditorsare classified into payment ranks, depending on their claims. Digital
assets are treated in the same manner if the bankruptcy proceedings continue
toward reorganisation of insolvent company. If such assets are not necessary
for conducting any measures adopted in reorganisation plan and confirmed by
bankruptcy judge, they are sold at the highest possible price in order to ensure
the most favorable collective settlement of bankruptcy creditors.

6. Conclusion

Although arelatively new legal institute, digital assets undoubtedly became
a part of the personal property in Serbian civil law. By its nature intangible, but
fungible, digital assets require specific manner of storing in electronic wallets
on software storage accessible by keyword or on hardware storage. One of the
main features providing the digital assets with legal qualification of a property
right is their value. According to the assessments, the value of digital assets in
the world reaches dozens billions of USD. That is the reason why such assets
may and have to be the pledge for settlement of claims towards their owners.
By regulating digital assets, acquiring, sale and other transactions relating to
digital assets, Serbian legislator also set the legal framework for protection of
creditors. As any type of personal property, digital assets may be apprehended
from their owners along with other assets and sold in bankruptcy proceedings.
For the time being, bankruptcy proceedings in Serbia can only be carried out
against legal persons. Therefore, creditors of natural persons and entrepreneurs
have to rely on civil enforcement proceedings. The purpose of sale of assets
in bankruptcy proceedings is the settlement of creditors’ claims by achieving
the most favourable value of debtor’s assets. However, the value of digital
assets often faces the important risk of significant changes in price. Bearing
this in mind, treatment of digital assets in bankruptcy proceedings requires
the appointment of a professionally educated and experienced bankruptcy
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administrator. First challenge that the bankruptcy administrator faces is
to determine the existence of digital property in the bankruptcy estate with
or without the cooperation of the bankruptcy debtor. For this purpose, the
bankruptcy administrator may request information from the National Bank of
Serbia, public bodies and licensed providers of services related to digital assets.
The situation is slightly different if the pledge or fiduciary agreement stipulated
by the owner has digital assets as security. In that case, their apprehension is
not an obstacle, but achieving their favourable price. Once the digital assets
are found and apprehended, they have to be cashed accordingly in a due time
framework. Before the sale, the value of digital assets has to be carefully
assessed. Establishing the valuation report also requires an experienced expert.
Even then, the period between the apprehension and the sale of digital assets
remains the most delicate part of bankruptcy proceedings. Hence, this is the
second important challenge for bankruptcy administrator. It also imposes a
new approach to the sale methods regulation in bankruptcy proceedings. The
bankruptcy administrator has a difficult decision to make between respecting
the time framework and the principle of urgency of proceedings on the one
hand and the moment of selling of the digital assets at the best price on the
other. However, the decision on debtor’s destiny relies on creditors, who may
decide about the future of the insolvency debtor by voting for its liquidation
or its reorganisation. In both cases, the financial aspect of its assets remains
the most decisive factor. If digital and other assets secure sustainable business,
insolvency debtor has his second chance in the reorganisation proceedings. The
new regulation on digital assets in Serbia represents only the initial framework
that requires further development by adopting by-laws and other regulation.
In particular, regulation on professional education of judges, bankruptcy
administrators and licensed providers of services related to digital assets
and licensed valuation experts should be adopted and implemented. Judicial
practice on digital assets is yet to be expected.
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, UHVATI ME AKO MOZES!“ —
PRAVNI POLOZAJ DIGITALNE
IMOVINE U STECAJNOM POSTUPKU
U REPUBLICI SRBIJI

APSTRAKT: Sama pojava digitalne imovine predstavlja revolucionarni
fenomenutehnologiji, privredii pravu. Njenim uredenjem, u zakonodavstvo
uvodi se nov institut stvarnog prava, kojim ona, pored stvari, prava i
realnih ocekivanja, postaje predmet imovine. Budu¢i da predstavlja
odredenu, mada Cesto promenljivu vrednost imovine, a imovina svakog
lica predstavlja zalogu za namirenje potrazivanja svojih poverilaca, vazno
je obezbediti adekvatnu zastitu prava i interesa poverilaca u okviru zakona.
Ovo je posebno vazno kada je u pitanju kolektivno namirenje potrazivanja
poverilaca u stecajnom postupku. Godine 2020. Republika Srbija usvojila
je zakon kojim se ureduje digitalna imovina, njen predmet, izdavanje,
promet i zaloga. Subjekti prava na digitalnoj imovini mogu biti i fizicka i
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pravna lica. Imajuci u vidu da srpsko zakonodavstvo poznaje samo stecaj
pravnih lica, paznja ¢e biti posvecena digitalnoj imovini pravnih lica kao
subjektima stecajnog postupka. Upravo je u interesu njihovih poverilaca
da uspesno namire svoja potrazivanja na imovini duznika. Autori ovog
rada analiziraju reformu srpskog zakonodavstva u ovoj visokotehnoloskoj
temi i ukazuju na moguce slabosti tretmana digitalne imovine u ste¢ajnim
postupcima 1 zaStiti potrazivanja poverilaca. Takode, preporucuju dalji
razvoj regulative o digitalnoj imovini, ukljuéujuéi stru¢no obrazovanje
relevantnih pravosudnih profesija. U ovom radu koriS¢eni su normativni
metod, metod uporednog prava i statisticki metod.

Kljucne reci: digitalna imovina, stecajni postupak, zastita poverilaca,
namirenje potrazivanja, Republika Srbija.

References

. Bayliss M. (2020). Virtual Assets, Real Insolvency Issues. Banking &

Finance Law Review, Toronto, 36(1), pp. 107-118

CERIL (2023). Statement 2023-3 on Crypto-assets in Restructuring
and Insolvency, Reporters: Prof. Paula Moffatt and Prof. Dominik
Skauradszun. Downloaded 2025, October 15, from www.ceril.eu/news/
ceril-statement-2023-3-on-crypto-assets-in-restructuring-and-insolvency

. D‘Avoine, M., & Hamacher, P. (2022). Kryptowdhrungen im

Insolvenzverfahren: Sicherung, Behandlung, Verwertung und mehr. Z/P:
Zeitschrift fiir Wirtschaftsrecht, 43(1), pp. 6—12

. De Macedo J. S., & Coelho D. F. (2021/2022). Crypto currencies and

insolvency in Portugal: What does the future hold? Eurofenix, (86), pp.
17-19

. Directive of the European Parliament and of the Council of 16 September

2009 No. 110/2009 EC on the taking up, pursuit and prudential supervision
of the business of electronic money institutions amending Directives
2005/60/EC and 2006/48/EC and repealing Directive 2000/46/EC, OJ L
267/7 of 10/10/2009

Directive (EU) 2015/849 of the European Parliament and of the Council of
20 May 2015 on the prevention of the use of the financial system for the
purposes of money laundering or terrorist financing, amending Regulation
(EU) No 648/2012 of the European Parliament and of the Council, and
repealing Directive 2005/60/EC of the European Parliament and of the
Council and Commission Directive 2006/70/EC, OJ L 141 of 05/06/2015


https://www.proquest.com/indexingvolumeissuelinkhandler/44976/Banking+$26+Finance+Law+Review/02020Y12Y01$23Dec+2020$3b++Vol.+36+$281$29/36/1;jsessionid=B14C1A0F41D699B4A7E2BE299C211C69.i-050dc6e8669e12a30

“CATCH ME IF YOU CAN!” — LEGAL STATUS OF DIGITAL ASSETS IN BANKRUPTCY PROCEEDINGS...

7.

10.

I1.

12.

13.

14.

15.

16.

17.

18.

Droege Gagnier, A., & Marliere, L. (2019). Crypto-currenciesin
insolvency proceedings in France: Dealing with highly volatile assets.
Eurofenix, (76), pp. 28-29

. Puri¢ b., & Jovanovi¢, V. (2023). New Regulation of Digital Assets

for Future Business — Case Of Serbia. AGORA International Journal of
Juridical Sciences, (1) pp. 7-16

Greifeld, K., & Hajric, V. (2022). “Crypto Winter” Fears Chill the
Battered Bitcoin Faithful, Bloomberg News. Downloaded 2025, October
12, from www.bloomberg.com/news/articles/2022-01-25/-crypto-winter-
fears-send-chills-to-battered-bitcoin-faithful

Hill, M., Connelly, A., & Vougdis, E. (2022). Digital assets in insolvency-
what you need to know. Australian Restructuring Insolvency &
Turnaround Association Journal, 34(3), pp. 4—11

Inacio E. (2018). Digital assets in insolvency and restructuring. Eurofenix,
(71), pp. 12-13

IFRS International Financial Reporting Standards Foundation.
Interpretation Committee Meeting, Holdings of Cryptocurrencies,
Downloaded 2025, October 10, from www.ifrs.org/content/dam/ifrs/
meetings/2019/june/ifric/ap12a-comment-letters.pdf

INSOL International (2019). Cryptocurrency and its impact on insolvency
and restructuring, Special Report, Downloaded 2025, October 12, from
www.insol.org

Krivi¢ni zakonik [Criminal Code]. Sluzbeni glasnik RS, br. 85/05, 88/05 —
ispr., 107/05 —ispr., 72/09, 111/09, 121/12, 104/13, 108/14, 94/16 1 35/19
Lyadnova P., Dorokhova E., & Whitney H. (2018). Cryptocurrencies in
insolvency: Evasive Reality. Emerging Markets Restructuring Journal,
(7), Downloaded 2025, October 15, from www.clearygottlieb.com/-/
media/files/emrj-materials/issue-7-summer-2018/cryptocurrencies-in-
insolvency--evasive-reality-pdf.pdf

Majic J. (2022). Europe’s crypto capital might not be where you expect,
SIFTED, Downloaded 2025, October 14, from www.sifted.eu/articles/
crypto-startups-europe-balkans/

Maydanyk, R. (2023). General Provisions of Digital Property Law and
How to Categorize Digital Assets. Open J. Legal Stud., 6(2), pp. 49-64,
DOI: 10.32591/coas.0jls.0602.02049m

Mihajlovi¢, B. (2021). Digitalna imovina u pravnom sistemu Srbije:
osnovne karakteristike [Digital assets in the Serbian legal system: The
main characteristics]. In: Sokovi¢, S. (ed.), Uskladivanje pravnog sistema
Srbije sa standardima Evropske unije [Harmonisation of legal system of

189


http://www.bloomberg.com/news/articles/2022-01-25/-crypto-winter-fears-send-chills-to-battered-bitcoin-faithful
http://www.bloomberg.com/news/articles/2022-01-25/-crypto-winter-fears-send-chills-to-battered-bitcoin-faithful

LAW - Theory and Practice No. 2/2026

19.

20.

21.

22.

23.

24.

25.

26.

190

Serbia with the EU standards] (pp. 595-609). Kragujevac: Pravni fakultet
Univerziteta u Kragujevcu; Institut za pravne i drustvene nauke. DOI:
10.46793/UPSSIX.595M.

Ministarstvo finansija Republike Srbije. Objasnjenje u vezi sa
racunovodstvenim priznavanjem, vrednovanjem i nacinom knjiZenja
digitalne imovine u poslovnim knjigama obveznika. [Opinion regarding
accounting recognition, valuation and manner of recording digital
assets in the business books of taxpayers]. br. 401-00-509/2021-16 od
01.02.2021.

Narodna Banka Srbije. Digitalna imovina [Statement on Digital Assets].
Downloaded 2025, October 14, from www.nbs.rs/en/ciljevi-i-funkcije/
nadzor-nad-finansijskim-institucijama/digital-imo/index.html

Narodna Banka Srbije. Uputstvo za sprovodenje Odluke o uslovima
1 nacinu obavljanja platnog prometa sa inostranstvom [Instructions for
the Implementation of the Decision on the Conditions and Manner of
Performing International Payment Transactions]. Sluzbeni glasnik RS,
br. 24/07, 31/07, 41/07, 3/08, 61/08, 120/08, 38/10, 92/11, 62/13, 51/15,
111/15, 82/17, 98/20, 154/20, 66/21, 92/21 1 27/25

Neogradi, S., Andelkovi¢, M., & Kali¢anin, M. (2024). Digital
Transformation in Stock Exchange and Banking Business. International
Journal of Economics and Law, 14(41), pp. 8696

Nori, G. M., & Girolametti, M. (2023). International Insolvency Law
and Cryptocurrencies In: Bonomi, A., Lehmann, M., & Lalanl, S (eds.),
Blockchain and Private International Law (pp. 417-455). Leiden/Boston:
Brill Nijhoff

OPUS Business Advisory Group (2021). Cryptocurrency and Insolvency:
A guide for insolvency practitioners. London, September. Downloaded
2025, October 12, from www.franciswilksandjones.co.uk/wp-content/
uploads/2021/09/Cryptocurrency-and-insolvency-a-guide-for-
insolvency-practitioners-Sept-2021.pdf

Politika (2021 December 15). U Srbiji oko 200.000 ljudi poseduje
neku kriptovalutu [In Serbia, about 200,000 people own some
cryptocurrency]. Downloaded 2025, October 14, from www.politika.rs/st/
clanak/494536/U-Srbiji-oko-200-000-1ljudi-poseduje-neku-kriptovalutu
Remolina N., Gurrea-Martinez, A., & Liu, D. (2024). The Treatment of
Digital Assets in Insolvency. Downloaded 2025, October 14, from https://
papers.ssrn.com/sol3/papers.cfm?abstract id=4915592



27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

Sarra, J., Madaus, S., & Mevorach, I. (2023). Chasing assets abroad: Ideas
for more effective asset tracing and recovery in cross-border insolvency.
International Insolvency Review, 32(2), pp. 253288

Shawver J. (2021). Commodity or currency: Cryptocurrency valuation
in bankruptcy and the trustee’s recovery powers. Boston College Law
Review, 62(6), pp. 2013-2055

Shishmareva T. P., & En‘kova E. E. (2024). Digital Assets as Objects of
the Recovery in the Bankruptcy Proceedings. Journal of Siberian Federal
University. Humanities & Social Sciences 2024, 17(6), pp. 1078-1087
Udofia K. (2022). Treatment of Crypto-Assets in Insolvency: Lessons
from different Jurisdictions, Downloaded 2025, October 12, from https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=4077707

Zakon o digitalnoj imovini [Law on Digital Assets]. Sluzbeni glasnik RS,
br. 153/20

Zakon o finansijskom obezbedenju [Law on Financial Security]. Sluzbeni
glasnik RS, br. 44/18

Zakon o obligacionim odnosima [Law on Contracts and Torts]. Sluzbeni
list SFRJ, br. 29/78, 39/85, 45/89 — Odluka USJ 1 57/89, Sluzbeni list SRJ,
br. 31/93, Sluzbeni list Srbije i Crne Gore, br. 1/2003 — Ustavna povelja i
Sluzbeni glasnik RS, br. 18/20

Zakon o osnovama svojinskopravnih odnosa [Law on Basics of
Ownership and Proprietary Relations]. Sluzbeni list SFRJ, br. 6/80 i
36/90, Sluzbeni list SRJ, br. 29/96 1 Sluzbeni glasnik RS, br. 115/05 —
drugi zakon

Zakon o privrednim drustvima [Law on Business Entities]. Sluzbeni
glasnik RS, br. 36/11, 99/11, 83/14 — drugi zakon, 5/15, 44/18, 95/18,
91/191109/21

Zakon o steCaju [Law on Bankruptcy]. Sluzbeni glasnik RS, br. 104/09,
99/11 — drugi zakon, 71/12 — Odluka USS, 83/14, 113/17, 44/18 1 95/18
Zakon o trzistu kapitala [Law on Capital Market]. Sluzbeni glasnik RS, br.
31/11, 112/15, 108/2016, 9/20 i 153/20

191



